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for the actl\'llles ft)nnerl) gmerneJ by NWP 26 

s,·t! 65 hd. Reg. ,It 12.820; sec also 67 I ed Reg. at 

2021. 

I. A cretl/(i! LimitllliOIIS and PCV R l' lJIIil'l!fii<'/II,V in tlw 

WVP.~ 

lmtmlly. Pla intiff.<> argue that the sett ing of a 1/2 acre 
ltmit on proje~l tmpacts and a 1/JO ticre pre-construcllon 

notice ('"PCN") requ1rement in the NWPs. wcluding 
NWP 39. is a rb1trary and capricious. becau~e the Corps 

dtd not adequately explain Its reasoning behind the 
tmplementation of those particulars. ( NAHB's Mem. 21 -
23: NA HB's Suppl. Mem. 5-7: NSSGA's Mem. 23 30: 

NSSGA's Suppl. Mem. 6-7.) *132 The Com! d isagrees. 
The Corps used its expertise to determine that a liZ
acre limit and a Ill 0- am :: PCN re4uirernent were the 
!lest limitations and reqtl ircmenrs to include in the NWPs 

to ensure that only "minimal adverse en\'i ronmenta l 
dfecrs·· wen: cau:,ed in the discharging of po llutants. 
See 67 Fed.Reg. at 2013 24: see also 65 Fed.Reg. at 

12.825- 26. The Corps specifically found that the 1/::!
acre limit was appropriate and should not be higher 
because higher acreage limits would result in the "'lo:.s of 
non-wetland waters:· 67 Fed.Reg. at 2023. and "[o]pen 
waters such as streams, ponds. lakes. estuaries. a nd 
the oceans, arc 1mport<t nt components o f the OYerall 

uquat tc enVIronment and provide n luablc functions anJ 
~nvironmental benefits." id. Indeed, the " NWP program 
t>neourliges UV(lidance and minnni7alJon of 1m pacts to 
wetlands. a nd mo~t project propnncm~ do not request 
N WP authorization to fi ll the llldXJmum amount of 
wetland!' under the NWP acreage limits." !d. In addi tion. 
the <1\'erage unpact of act1n t1es :mthori7ed 1mdcr NWP 
:26 in I 995 was .36 acres. 61 Fed .Reg. at 65.892: .wl' also 

65 r ed. Rcg. at 12.825 ("the \'ast majority of actiHtte:. 
authon;cJ by NWP 26 are bdo\\ ur slightly above 
112 acre"). As for the 1/10-acre PCN rcgmrement. t he 

Corps instituted this requirement so that the district 
engmecr:> could t'arefully review ''activities to ensure tl1at 

the) result 111 no more than minimal adverse el1ects 
on the aquat ic environment.'' 67 f-cd.Rcg. at 2024. 
Undoubtedly, requinng permittees to not1fy the Corps 
bt:fore construction significantly helps the Corps monitor 
the i1npact that the act tvities will have on the aqua tic 
environment 

As thil' Court ha~ already exphtined. not sett ing a nat ional 
level and refusing to define the term "minimal adverse 
~nvironmental effect" ~ en: reasonable deci~ions by the 

Corp;;;, f he Corp~ has adequ:.ately and dearl) explained 
1n a reasonable manner why tlu: above rt:quire-men ts were 
included tn the WPs See Mntor V,•fm/e Mjn 46.~ 

t J S at 43, l 03 S.Ct. 2R56, see also Dickson. 68 I 3d 
at 1404. Therefore. the Ctlrp~ J id not act arbttrarily 01 

capnciously in enacting these acreage l umtattvns and 

PCN requirements 

2. R<·stl'ictinn~ ;, the U'e ofNJt'Ps ifl 100-year old 

Flootfplaiu.\ 

II OJ Pl<1int1ffs claim that the enctctment of GC 26. which 
- bars the use of certain N WPs in the entire 100-year 

nood plain below the he<Jdwat~rs and in the lloodway of 
the 100-year floodplain above the headwaters ... (NAHB'~ 

Mcm. 28), 1s a "'half-baked proposal.'' (id. at 29). and. 

therefore. is contrary to Jaw and viol,ttc~ the APA. 15 (id 

at 28-31: NAHB's Suppl. Mem. 10-1 1; NSSGA's Mem. 

30-36: NSSGA's Suppl. 1\.lem. 7- 9). Spee~ ii cally . plaintiff!, 
claim that GC 26 violaks the ··streamlining" principle 

of Section 404 of the CWA 16 (see NSSGA's Mem. 30-

33). that the restrictions exceed the Corp:,' authorit) 
(N SSGA's .Mem. 30-36), th<t t the r.::st ri<.:t ions provide 
nl) em·ironmental benefit (id ). t h it l the rest rictions arc 
not supported by ci :Jta (NAIIB's Suppl N'lern 10 ). that 

they arc inconsistent with FF:vtA * 133 re4ui remen h 

(NAHB's Mern 29: NSSGA's Suppl. Mem. 8 I); NAHB\ 
Suppl Mem 10 ), and that the1e IS no ra tional connt"Ctiun 
between the NWPs atlectcd hy G<. 2ft a nd those that are 
not (NSSGA's Suppl. Mem. 8). 

15 

16 

Plain tiffs ahn d,tim that thl' Corp' Jid not prn\ id.;

proper notic.: of the proposed GC. INAHB'~ Mcm. 

19.) Yet, the Corp~ clearly pro\'idcd nolocc of the GC 
m II' July "I l'N4 Notict' or Intent ilnd R..:4UC~I ful 
Comments, 64 FL"tt.R.:!!. a t 39.348. and it~ A ngu't 9, 

2001 No11Ce of Intent anJ Request for Comments, b6 

red Reg 42.09S Tht>reli1re. pl,Hntilh claim of lack 
uf notice to comment a~ to GC 2(1 in VlOiatmn of the 

A PA fa 1ls 

There is no such "streamlining'' principle, aml 
therefore. pla intiffs' claim on thiS gwund rail~ . Sl'e 

.\upra note W. Jndet:d, the re-b~ued GC 2o is les:. 

burdt:nsome for interested parties. 67 Fcd.Rcg.2093-

94 

However, GC 16, as issued on Janu<try 15, 2002. no longer 
includes a notification requirement for the use of NWPs 
1~ and 14 below headwaters and for lhe u~e of NWPs 
I:!, 13, 29, 39. 40. 42 . 43, and 44 in the fl ood fringe 
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..1 ho\e headwaters. nu longa reqwrcs J ocumcmauon that 

lhc projl't:l meets 1- EM A-approved re4uircments. and 
no longer subtect!- certain NWPs ll' GC 26 Compan· 

65 Fed.Reg. at 12.897 , .. ;o, 67 hd.Rcg at 2093 94. In 

addiiton. the Corps adet~uatdyexpla ined changes made to 

the G(. which mclude: I) why the GC would use the 100-

year fl0odplamsidentified by f lood Insurance Rate Maps 

m f-FMA-approvcd local fl oodplain maps. 67 1-cd .Reg 

at 2072: 2) how GC 26 rcmfon:es the "'FEMA program 

to 1111111m1ze 1m pacts to flood plams." id. at 2073; 3) how 

GC J6 will strengthen floodplai n policy and ··reduce flood 

damages'' as the Corps is "very concerned with the loss 

of life and property resulting: from unwi:;e development in 

the floodplain ... it/ .· and 4 ) why the pro hibi tions outlined 

m GC 26 were removed from certain N\VPs, id. 

As fo r tht! claim that GC 26 is inconsistent with 

FE.MA regl.Jiations. GC 26 requires permiuees "to 

~:omply with the a ppropriate FEMA or FEMA approved 

local fl oodplain construct ion requirements," ,.,.hich the) 

Wl)Ukl have to follow regardless. 65 Fed.Reg. at 12,879. 

Therefore, GC 26 doe~ not create an inconsistency or 

provide FE :viA with a ··veto power" o•er projects As the 

Corps has adequately explained its rational for enacting 

GC 26. the Corps has not acted arbitrary or capriciously 

l)f contrary to law. See M•1tnr Vehicll Mfr~ .. 463 U S. 

at 43. 103 S.Ct. 2856; se.· nlso Dickwn, 68 f.1d HI 1404. 

i\Lcordingly, plaini!ITs' clanns relatmg to the 100- ycar 

floodplains fa1l. 

.1. Miri;:atiu11 Tlrrouglr the Crcario11 of VefieUtted 

Buffers 

II I I Next. plaintiffs claim that the vegetated buffer 

1111t1gat ion requirement in certain NWPs and GCs exceeds 

the Corps' authority as the regulat ion does not relate to the 

eiTects of the di~chargc bcmg permitted. (NAH B's Mem. 

37 -38: NSSGA's Mem. 38-10: NAHB's Suppl. Mem. 12-

14. NSSGA's Suppl. Mem. C). \ The Corp~ t:ounkr:. that 

the vegetated buffer lllJllgatton IS reasonabl) related to the 

discharge of dredged and fill material (Corps' Mem. 5~ 

55: Corps' Suppl. Mem. I 7- 19.) The Court agrees with the 

Corps. 

As stated in Cnitetl States r Mango. "permll conditiOn'\ 

are ,·alid if they are reason:tbly related to the discharge. 

\\hether directly or indirectly." 199 F ~d 85. 9~ 

(2d Cir.l999) (remanding to the district court for 

consideration of whether the conditions imposed were 

reasonably related to the discharge). Indeed. the Corps 

WESTlAW 

~ ta red that "all mtttgatilln. whether wgdated butTers 

M wetlands m1t1gatio n. must be related to the impact~ 

authoriLed." 67 Fed.Rl·g at 2066. 

T he Corps included the creation of vegetated butTers 

as pa rt of us mlttgation eftorh because "[t]he Corps 

believe~ that vegetated buffers are a critical element of the 

mcrall aquat1c ccosy:.tem m virtual ly all watershed~:· 67 
rcd.Rcg. at 2064. In explaming the need for the vegetated 

butTer~ . the Corp$ sta ted : 

Discharges of dredged o r fill 
makrial into waters of the United 

State!.. \~ hich the Corps regulates 

undersection 404 of theClean Water 

Act. result in the loss of aquatic 

resource functions and values. The 

establishment and maintenance of 
vegetated buffer~ next to streams 

and * 134 other o pen W:i ters off,ets 

losses of aquatic re!'ource functions 

and values and reduces degradation 

of these aquatic reJ>ources. 

65 Fed .Reg at 12,1334. As to N\VP 29. the vegetated 

buffers ;ue required to "preclude water quality 

degradation due to eros1on and sedunentat1on.·· In 

addition. \'egetated butTers are not always required: the) 

are required when "appropriate and pructicahle." 61 

h:d.Rc11. at 2.092. Clearly. the rcquircmcnl to cstabl i~h 

<Jnd mamtmn "egetated butTer~ "'hen pwcticable is 

reasonably related to the discharges or dred!!ed or fill 

matcnal. \fango. 199 FJd at 93. Ace .. ,rdtngly. th1~ 

re4u1rr:ment Joe~ nut exceed the Corps' c~uthority. 

.J. Protection of Wawr Quiiliry 

1121 Plaintiffs claim that the Corps bcks the authority 

to ··review state water quality program::.·· under thl' CWA 

and to require penmt sec:kr:r:- to ~ubrmt 11 ater qualit) 

management plans to the Corps. (NAHB's Mem. 34-

J6: NSSGA's Mem. ~6-38: NAHB's Suppl. Mem 12-
13: NSSGA's Suppl. Mem . 9.) Plaintiff!, also claim that 

GC 9 allows the Corps to "overmle" a State's authori ty 

to impose w..t ter quality management mca~>ures under 

Section 401 of the CWA. (NSSGA's Suppl. Mem. 9.) 

The Corp~ maintains that it holds the authority to enact 

GC 9. and that Section 40 1 and 404 of the CWA. when 

read in conjunction. permit the regulation of water quality 

impacts by the Corps. (Set' Corps' Mem. 48- 51. st·e also 
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Corp~· Suppl. Mem. 17) The Coun linds that the Corps 

has the sttttutory authority under the CW i\ to enact GC 

9 as it relates to water qu<thty. 

Section 40 I (a)(l) of the CWA requires that any seeker of 

a federa l license or permit: 

shall prov1de the licensing or 
permitting agency a certification 
from the State in \\hich the discharge 
origmate:- or will originate, or, 
if appropriate. from the interstate 
water pollutJon control agency 
having JUrisdiction mer the 
navigable waters at the point where 
the discharge originates or will 
onginate. tha t any such discha rge 
will comply with the applicable 
pro\ ision!> of[ certain sections o f the 
CWA]. 

33 U S.C. § 1341Ca)(l}. Section -Wl(bl state;, that 
"[n]othmg in tim ~ection shitll b~: construed to limit 
the authority of any department o r agency pursuant 

to any other provision of law to require compliance 
with any applicable water quahty rcquircmcnb.'' 33 

li.S.C * U41(b). In addt t1on. Section 401(d) si~Hes that 
any limitations or requirements set forth in any state 
certification that assures compliance" ith certain se<.:tions 
of the C\"/ A "~hall 11ecome a c~mdlliOII on auy Federal 
license or permit subject to the provi~ions of this sectiOn .. 

33 usc * 134l(d). 

Thu~. it IS clear from '' reading of the relevant statute<; 
that the authority pro\·ided to the ~tales to con trot \\'ater 

4ualit y is not u~urped by Section 40 I and docs not r(•move 
the C()rps' authonty to implement GC 9. Moreover. the 
purpose of Section 40 I is to preserve the authority for 
the Slates to set ~tandards that an: more ~tringcnt than 
the level of protection afforded in a federal permit. and. 
therefore, the purpose of this section is to supplement 

not l'llpplant the requirem.:-nts for obtaining a federal 
permit. Section 401 ensures that state limitations and 
requirements. as related to water quali ty, will become 
part of the federal pem1it, Monongahela Pou·er Co l ' 

Mur.sh. 809 F .2d 41.53 n. 114 (D.C.Cir.I987). and 
nothing in Section 401 implies that a State's limitattons or 
reqmrements allows that permit seeker to av01d the NWP
specific requirements to obtain a l">emlit. id, Accordingly. 
because the Corps has the authority to ensure th<lt the 

WfSILAW 

thschargmg of dredgeu or " 135 fill matenal causes onl) 
minimal adverse t!fl\lronmcnta l etTect'>, sPe B U.S.C. ~ 

IJ4..t(e)(l ). the Corps also h.ts the authonty to n:qUJrc 
that a permit seeker "'provrde wa ter quality management 

measures that \\Jil en~ure th<J t the authorized "'ork doe~ 
n11t re<;ult 111 more than mtmmal degradatton of water 
quahty." 67 Fed.Reg at 208Q . .Accordmgly, plaJOttffs' 
a rgument fail~ . 

5. Rexulation ofAx.r:rexate uml Hard Rot·ki.Hineml 

.llininx us ''Similar ;, Narure •· A ctil'ities 

Jl31 Fwally. plaintiffs clitim that the Corps acted 
arbi trarily and capriciously b) "lumping'' together hard 
rock/mineral mining and aggregate mining as acti\ ities 
that Me ·•simi lar in nature" under NWP 44. (NSGGA's 
Mem. 21-21.) Plaintiffs rely lHl a statemen t made by the 

Corp~ in its Jul) 21, 1999 Notice of I nt.:nt and Rcque::. t 
for Comments that ''[h]ard rock/min~ralmining acti\'ities 
have greater potential for more than minimal adverse 
effect;, on the aquatic environment than aggregate mmmg 
activi ties." 64 fed.Reg. at 39.331. The Corps contends 
that the two mining activities are similar in nature and an) 
difference bet\\een the two is a~:counted for in NWP 44 
JtSelf. (Corps' Mem. 60-63.) Again. the Court agrees with 

the Corps. 

The Corp:, can •~sue permits pertaining to those activities 
that produce "ui::.dwrge::-. of d redged or fill rnatenal if the 
Secretary deten111nes that the activitie~ in such category 
are !limila r tn nature.'' 31 li.S.C. ~ 1344(c)(l). Indeed. 
when an agency 1s not d~:almg wtth "prcetse statuto!) 
standards'' in makmg a determmatton. a "r~:viewing 

court[ 1 should give the [agency] broad discretion." l.ocul 
1325, Rcrml Clerk.\ lm'l A.ss11 r. VLRB. 414 F.2d 1194, 

1200 (D.C.Ctr.l969) (faced with imprecise standanls in 
makmg <l detenninatwn of a bargaming umt. the court 
found that ll would gi\c the Board broad discretion in 
makmg such a dctermll1atton). 

As to the isMmn~:e of NWPs. it is clear that there are not 
precise standards for what constitute activities that are 
similar in nature. However, both of the activities at 1ssue 
here are forms of mining and are go,·erned b) N\VP 44 
which is titled "Mining .Activities .. 67 Fed.Reg. at 2091 . 

The Corps has found that hard rock/mmeral mining and 
aggregate mining ··are suffic•ently similar in nature to 
w:.mant issuance of a ~ingle NWP.'' 65 Fed .Reg. at 12.859. 
Indeed, where the m o types of mining differ. the Corps 
treats the two actinties thfferently . See 67 Fed .Reg. at 
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,088-89 The reasonmg behmd the groupmg ofthe~e two 

activtties is also clear. 5{'(' Dido·on. 68 f Jd at 14{)4 While 

there may be "considerable differences m the impact~ .. 

of the two types of muung, set! 63 hd.Reg. at 36.054. 

given the fact that the Corps has broad discretion in 
~orting acti\'ities a~ <;imilar "'nature . . 1•'£' I oml/315. 414 

F.2d at 1200. the C0urt linds that the Corp1. dtd not act 
arbitrarily or capriciouslY in issuing a single NW P for the 

two act1vitn:s. li 

17 Plaintiffs also argue that the Corps acted arbitrarily 

in the ISSUance of sub~ection (j) or NWP 44. which 
relates to aggregate mining. (NSSGA's Mem. 40 41.) 
r-;wp 44(j) pro1· ide~ that .. nu aggregate mining can 

occur v. ithin stream bed~" here a1erage annut~l tlov. 

is greater than I cub1c foot per ~ccond 01 in 11ater~ 

of the United States 11ithin 100 feet of the ordinary 
high water mark of headwater stream 'egment- where 
th~ average annual flow of the stream is greater 
than I cubi' foot p<!r second·· 67 Fed Reg at 20fi9 
Aggregate mining v.ithin lo\,er per~nnial ~t ream~ lb 

excluded. /J. The Corps claim~ that the reduction 111 

the ~cope of the applicable waters under ~\VP 44 

v.ill help cause onl) mmimal adYcrse environmental 
effects, 64 Fed. Reg. at 39.330. and th<~t the reduct ion 

v.a' in order ·'to beth:r protect tho~e <.treams that 

support fi~h ~pawnin)! areas·· ltl i:lt ~<~.331. B,,~cd on 

this e-xplan:ltlon and the fact that the \o1 ps cxplatncd 

how certain ~tream relocatilm and dher;;1on acm·itil'S 
.. cau~ the loss ot waters ot the L:nncd State~:· 

id .11 W 131 the <·orr<> ha;; adequ:Jtt'ly expl;uncd 

thiS rcqmrcment under "'WP 44. s. I [),. ""'" of\ 
F 3d al 1404. Therclore. the Corp:; ha~ acted neither 
arh1tr;Hily nor capnc10u~ly. 

*136 IJI. T/1(• /ssua11ce nf,\ WP 29 Was Seither 

Arhitrury nor Capricious. 

ll..tl Plaintiffs claim that the NWPs treat similar 

. f I I . I . ' (i t~ ~11uat10n~ dt feR'nt y Wtt 1 no r:ittona JUSIJ ttallon. 

INA HB's Mem .. ~1 -32. NAHB's Suppl. ~em. II.) 

Specilically, plaintiffs claim that the Corps f,uls to 
articulate its reasoning behind onl) allowing individual 
homeowners to use NWP 29. (NAHB's Mem. 31: NA HB's 

Suppl. Mem. II.) The Corps contends that NWP 29 
can only be used in the construction of a single family 

r~::sJde n~:e by the person who will live in the homt:. 
because allowmg NWP 29 to be used by contractors and 
de\'dopers will increase the use ofN\VP 19 and, therefore. 

increase impact to the cm·ironment as a result and that 

WESTLt..W 

n1<1kmg Mlch a d t'> lllll:t ton '' wathm the C\1rps' authonty. 
(See Corpo;' Mem n~ 68 l The Court agrees. 

IR It 'ht>uld be noted that the rc-is'iued NWP 14 

ha<. ·'elmunated the di,tinct ion hetwet•n puhlic :1nd 

pri\ate linear tran~pMt<Hion crossings .. tNA HB', 
Suprl. Mem. 11 ). and. therefore. that dernent of 

NJ\ H B's claim th<Jt 1he Corp~ treat~ 'olllular .'ltuation' 

diiTcn:ntly \\ ith nu rational tuslllicatiCin ha~ heen 
addre~~ed (.1ce ui} 

Clearly. Section ~0 ... of lhe CW A allows the Corps to issue 
general permits that pert<~in to '"discharges of dredged 
or fill materiar· that "will have only minimal cumulative 
adverse effect on the en\'ironrnent.'' 33 l'.S.C § J:\4-:t(e) 

(I). In determining that NWP 29 should only apply 
to residential home owners and not to contractor!) or 
developers. the Corps was en~uring that the cumulative 

effect of the permit would not cause more than minimal 
adverse envi ronmental effects. The Corps' reasoning is 
clear. Sec Dickson. 6R f.3d at 1404. Accordingly. the 
Corp~ issued NWP 29 within its authority as stated in 
Sectwn 40-t(e)(l) of the C\VA. 

IONCLL!SIO;\ 

Thts Court finds that the Corps has not acted arbi tranly. 
capricaously. or contrary to the law in its is<;uance and 
re-i~<;uancc of the NWPs and GCs. as the Corps ha:-. 

adequately explained tts reasomng behmd its issuance ot 
the NWPs and GC' and dearly ar tcd 11 ithin its authorit! 

Therefore. for the fnfl•goang reasons. tht' Court GRANTS 

defendants' Cross -Mot10ns for Summary Judgment and 

DENIES plain tiff~' ~otions for Summary Judgment. 
An appropriate Order will i~sue with thi~ \11emorandum 
Opmiun. 

FINA L JUDGMENT 

For the rea!>ons set forth in the Memorandum Opinion 

entered this date. It is. tlus 29th. day of September 2006. 
here b) 

ORDERED thHt defendant:.' Cro:.s Motions for 
Summary Judgment [# 60. # 62] are GRANTED and 
plairHiffs' Motions for Summary Judgment[# 46. # 47. # 
48] are DE lED; and it is further 
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ORDERED the defendant's Motion to Strike Plaintiffs' 

Revised Proposed Order[# 142] is DENIED as Moot: and 

it is further 

ORDERED that judgment is entered in fa\'or of the 

defendant. and the case is dismissed. 

453 

SO ORDERED. 

All Citation-; 

453 F.Supp.2d 116. 63 ERC 2120 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NATIONAL ASSOCIATION OF HOME BUILDERS. 

Plaintiff. 
v. 

UNITED STATES ARMY CORPS OF ENGINEERS. 
FRANCIS J. HARVEY. Secretary ofthe Army. 
and LT. GENERAL CARLS. STROCK. Chief of 
Engineers. United States Army Corps of Engineers. 

Defendants. 

Case No. I :OOCV00379-RJL 
and consolidated cases 

MOTION FOR PARTIAL CONSENT JUDGMENT 

The United States Army Corps of Engineers. Francis J. Harvey. Secretary of the Army. 

and Lt. General Carl S. Strock. Chief of Engineers (jointly referred to as '"the Corps .. ). the 

National Association of Home Builders ( .. NAHB .. ). and the National Federation of Independent 

Business ( .. NFIB .. ). hereby move the Court to enter a declaratory judgment to resolve all claims 

pursuant to the Regulatory Flexibility Act ('"RFA .. ). 5 U.S.C. ~~ 601-11. in these consolidated 

matters. Each ofthe consolidated cases seeks judicial revie\\ of the Corps publication of the 

Final Notice of Issuance and Modification of Nationwide Permits. 65 Fed. Reg. 12.818 (Mar. 9. 

2000) ("'NWPs .. ). The complaint in National Federation olJndependent Business v. United 

Stutes Army Cmps (dEngineers. Civil Action No. 00-0 1404-RJL ('',VFJB .. ). asse11s only an RF A 

claim. The complaint in Sational Association ofHome Builders \'. United States Army Cmps ol 

Engineers. Civil Action No. 00-00379-RJL asserts one claim under the RF A. as well as other 

claims under different statutes. The third case consolidated herein. National Stone Sand and 

Grarel Association v. United States Army Corps of Engineers. Civil Action No. 00-0558-RJL. 

does not contain an RF A claim. 
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The United States Court of Appeals for the District of Columbia Circuit. in deciding an 

appeal in these consolidated actions, held that "the Corps' issuance of the N\VPs constitutes final 

agency action in the form of a legislative rule" and so is subject to the requirements of the RF A. 

5 U.S.C. ~~ 604-05. Xational Ass ·n of'Home Builders v. [ "nited States Army Corps ol 

Engineers. 417 F.3d 1272. 1285-86 (D.C. Cir. 2005). In relevant part. the D.C. Circuit reversed 

this Court's grant of summary judgment to the Corps on the RFA claims and remanded the 

matter for fut1her proceedings consistent '' ith the appellate court's decision. !d. at 1289. 

The Corps, NFIB. and NAHB believe that the interests of all parties and the Court are 

best served by resolving the RFA claims \Vithout flll1her litigation. Accordingly. these parties 

request that the Court enter a declaratory judgment incorporating the holding of the D.C. Circuit 

as a final judgment in NFJB and on the RF A claim in NAHB. The parties agree that no further 

remedy is necessary with respect to the NWPs at issue in this matter. which \\ill expire in 2007. 

While NFIB asserts only an RF A claim. NAHB has asserted other claims as well. Rule 

54( b) allmvs for the Court to direct entry of final judgment on one of several claims in a matter 

where there is no just reason for delay in the entry oftinal judgment. Because NAHB and the 

Corps have consented to the proposed judgment. there is no reason for delay. Therefore. NAHB 

and the Corps request that tina! judgment be entered on the RF A claim in Ci\ il Action Number 

I :OOCV00379-RJL pursuant to Rule 54( b). 

Counsel for plaintitTs in National Stone Sand and Grarel Association,._ c·nited States 

Army Corps o/Engineers. Civil Action No. 00-0558-RJL does not object to this motion. 

Counsel for Natural Resources Defense Council ("'NRDC") and Sierra Club. intervenor

defendants in all of these consolidated matters. represents as follmvs: '"Without consenting to any 
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judgment against NRDC and Sic.:rra Club. without endor::.ing lhe characterizations contained in 

the motion for partial consent judgment and accompanying proposed order. ami without waiv ing 

an) rights. 1RDC and Sierra Club do not oppose the relief requested in said motion.·· 

FOR ATIONAL FEOERA I IO~ OF 
INDEPENDEN r BUSI ESSES 

FOR NATIONAL ASSOCIATION OF 
HOME BUILDERS 

FOR UNITED STATI::.S ARI'v1Y 
CORPS OF ENGINEER and 
LT. GENERAL CARL S. \ 'I ROCK 

January 5. 2006 

Rcspectfu lly subm ined, 

1":.1 DAVID EA RL FRULLA 
COLLIER SI IANNON SCOTT. Pl.LC 
3050 K Street. N W 
Sui te 400 
Wa::.hington. DC 20007 
(202) 342-8400 
Fax: (202) 342-8484 
Email : dfru lla@collicrshannon.com 

Is/ VIRGINIA S. ALBRECHT 
HUNTOJ & WILLIAMS 
1900 K Street. W 
Suite 1200 
Washington. DC 10006 
(202) 955-1 CJ43 
Fax: 202-778-2201 
Email: -.albrechtftthunton.com 

SUE ELLEN WOOLDRIDGE 
Assisrant Attorney General 
Environmem and Natural Resources Division 
l '.S. Department of .Justice 

/s/ EILEEN l. Ml:DONOUGH 
Environmental Detense Section 
L ·Enfant Plazn Station 
P.O. 13ox 23986 
Washington. D.C. 200:26-398(1 
(201) 514-3116 
ci leen .mc<.lnnoughta u~doj .gov 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NATIONAL ASSOCIATION OF HOME BUILDERS. ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Plaintiff. 
v. 

UNITED STATES ARMY CORPS OF ENGINEERS. 
FRANCIS J. HARVEY. Secretary ofthe Army. 
and LT. GENERAL CARL S. STROCK. Chief of 
Engineers. United States Army Corps of Engineers. 

Defendants. ______________________________________ ) 

ORDER 

Case No. I :OOCV00379-RJL 
and consolidated cases 

Upon consideration of the motion for a consent judgment. it is hereby ordered that the 

motion is granted. Pursuant to 28 U.S.C. ~ 2201. the Court declares that the Corps \\as required 

to comply with the Regulatory Flexibility Act CRFA .. ). 5 U.S.C. ~~ 601-11. before issuing Final 

Notice of Issuance and Modification ofNatiom\ide Permits. 65 Fed. Reg. 12.818 (Mar. 9. 2000). 

The complaint in Sational Federation of1ndependent Business v. L"nited States Army 

Co17Js olEnxineers. Civil Action No. 00-01404-RJL is dismissed \\ith prejudice in its entirety. 

The RF A claim asse11ed in Sational Association olHome Builders r. United .)'rates Army Cm]JS 

ofEngineer.•>. Civil Action No. 00-00379-RJL is dismissed \\ith prejudice. Pursuant to Fed. R. 

Civ. P. 54(b). the Court tinds that there is no just reason for delay in the entry oftinal judgment 

against these defendants on the RF A claim in Civil Action No. 00-00379-RJL and so directs the 

Clerk of this Cow1 to enter final judgment dismissing all RF A claims against them. 

Executed this ___ day of ________ . 2006. 

HON. RICHARD J. LEON 
UNITED STATES DISTRICT JUDGE 
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United States CoUit of Appeals. 
District of C'olum bia Circuit. 

StPphen TH0:\1PSON. Appellant. 

'\-\'illi<ml P CLARK. Secretary of the lntenor. et al. 

No. 82-1528. 

I 
Argued Jan. 26, 1983. 

I 
Decided Aug. 7, 1984. 

Independent oil and ga:- developer challenged validity 
of final rule promulgated by Secretar} of the Jntenor 
increasing application and rental fees charged for certain 
noncompetitive federa l oil and gas leases. The Unitt:d 

States District Court for the District of Columbia. 
June l. Green. J .. dismissed developer's applicat ion for 

declaratory and injunctive relief. and he appealed. The 
Court of Appeals. Scalia. Circuit Judge. held that: ( I) 
Regulatory flexibility Act precluded judicial review of 
claim that there was insufficient evidence in record 
to support Interior Department's certification that rule 
would ha\'c no <;igmficant economic effect on substantml 
number of small entitles and daim that Department 
dic;regarded procedur;~l requirements of the A<:t. and 
(:!) Department's failur~ to respond tu 1.854 wnttcn 

lOmll1t'l1tS t'CCCI\'Cd tn Ctlur~c of rule maktng Jid not VIOlate 
section of Admmistrative Pro~.:edure Act. sinl:e failure to 
rec;pond dtd not demonst rate that :1gency's decio.;ion wa5 

not based on consi(lcratit) ll of relevant fadors. 

Judgment •• mrmed. 

We~t Headnote<o (\II 

Il l Administrath·e L;m and Procedure 
r- Decisions anu Acts Re\'icwable 

Where substantial doubt about congressionill 
intent exists, general presumption favoring 

JUdicial review of administrati\'e action is 
controlling. but that presumption is overcome 
whenever congressional intent to preclude 

WESiLAW 

121 

131 

141 

------

JUdicial rev1ew is "fairly Jic;ccrmblc" m lhe 

detail tlf the legislati\e scheme. 

"' Cases tltat ctle tht~ heauno tc 

:vtines and "lincrals 
Fvidence and fact questions 

Express language \lf Regulatory Fle:...ibiljty 
Act preduded Jlldtctal re\'le\\' of mdepcndent 
oil and gas developer\ claim that then: 
was insufficiem C\'idence in the record to 

support lntenor Department's certtficatton 
that m le increasing application and rental fees 
charged for certain noncompetitive federal 
oil and gas leases would ha\ e no significant 
economtc efl(-ct on w bstantial number of 
~mall entit ies and d aim that Department 
dtsregarded procedural requirements of the 
Act. primarily by failing. to publish requisite 
succinct statement of reasons whtch explarned 

certification. 5 U .S.C.A. § 6ll(a. b)_ 

2 Cases that cite this headnote 

Administratin• Law and Proct>durc 
"- Record 

St'ction of Rt·gulato ry Flexibility Act 
provtdrng th:il ,.., hen an acuon for judtcial 

revie'' of a rule is instituted. ::my regulatory 
fle"<ihility arwly"i" for such rule shall 
con,titutc part 1>f whole record of agency 
actton tn connectton with r~view mean~ 

that re,·iewing court will con'>ider contt'nts 
of prdunmary or fimd regulator} llextbtlity 
analysi:;,. along wtth 1 est of recoJ d, in assessing 
not agency's compliance with Regulatory 
Flexibthty Act. but vahdity of rule undt•r other 

rro,·isions of law. :> U.S C. A. § t1 II (b). 

5 Cases that cite this headnote 

Administrative La\\ and Procedure 
-= ValiJity 

lf data in r~gulatory tle-..;ibility analysis. or 
data anywhere else m rule-making record. 
demonstrates that rule constitutes sm:h an 
unreasonable assessment of socJal costs and 
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(51 

161 

171 

benefits as to be ,ubitrary and c<.~ pricious. rule 

\.linnot ~tltnd . 5 U S (. .A.* 706(2)(A). 

4 Cases that cite this headnote 

AdministJath•e Law and Prol·l"<<ure 
- Validity 

Administrative Law and T'rocedurt' 

" Record 

A rev1ewmg court should wnstder regul<ttory 

tlexibili t) ana lyr-is a~ part of its overa ll 

j udgmc:nt \Vheth.:r a ruk is reasonable and 

may. in an appropriate case. strike down lt ruk 
beca use of a defect in a Oexibility a na lysts. 

2 Cases that cite this headnote 

Administrative Law and Procedure 

,~ Validit) 

If a defective regulatory flexibility analysts 
t:aused an agcnc) to undere~t imale harm 

mtl1cted upon small busine~s to s1tch a 
degree that. when adjustment is m ade fo r 
the error. harm dearl) outweighs daimed 

benefit s o f the rule. tha t rnle must be ~e t 

as1de: ho\\ever. 1t is ~et aside not because 
regulatory flex ibility analysis was defective. 
but because mistaken p rem1se relk cted in 

ana ly~i~ depn vet.l rule of 11::> req uired ra twnal 

support. and thus caused 1t to nolate. not a ny 

special obligati<1ns imposed by Regulato ry 

Flexibility Act. but general legal requirement 

of reasoned nonarbitrary decis1vn making. 5 
ti S.C.A. ~ 601 612, 706(2)(A ). 

I Cases that cite lhis headnote 

Administra tive Law and Proct>dure 

- Yahdlty 

Administra tiw Law and Procedure 

;.- Notice and comment. necessity 

When an agenc)- det'ides. rightly or wrongly. 
with or wi thout compliance with requisite 
procedures. that it need no t prepa re i.1 

regulatory llexibiltty analysis as pan of rule 

making. impact of rule upon small entities can 

be placed a t issue in public comments. and 

agency·~ fa il ure to ma ke adequa te response to 

W£STLAW 

IHI 

191 

.;;enou~ alleged Jeliciencie:. can be grounJs for 
revero.;t~l. 

7 Ca'C~ thdt cite thi~ he;tdnotc 

Administrati\c La" and Procedure 

...- Findtng~ 

An agcnq's fa ilure to respond to comments 
in course of rule lll.tkmg •~ <;Jgnllil:ant only 

insofar as it demonstrates tha t agc:ucy'!> 

dectsion was not based on consideration of 

rde\a nt factors. 5ll.S.C.A. § 553(c). 

19 Cases that c1te this headnote 

:vtines and Vlinera ls 

...- Rent and royaltres 

Department of Inte rio r's fa ilure to respo nd 

to 1.854 wri tten commem s in response 10 

proposed ru le im:reasing application and 

rental fee charge for certa in noncompct ili\e 

federal oil and gas leases did no t violate: 
section of Admin i ~ t rauve Procedure Act 
inasmut:h as its fa ilure to re~pond did 

Jll)l demonstrate that 1ts final decisro n 

promulgat ing 1Uie was no1 ba~ed on 

con:-idcrat inn of relevant fac tors. 'i U.S.CA 
S 553(cL 

11 ( ases that c ite th1~ headno te 

*402 **180 Appeal from the United States D istrict 

Court fo r t he Di:; tnct of Columbia (Civil .\c tiou No. 82-

005351. 

Allurnt'~S ami La11 F irm'\ 

Cha rles A. Pr ice. Washington . D .C.. fo r appellant. 

Robe rt L. Klarquist . Atty., Dept . o f Justice. Washington. 

D .C.. wi th whom Edward J. Shawaker. Atty .. Dept of 

Justice, Washmg.ton. D .C. was on brief. for appellees. 
Wilham E. H ill. Jacques B. Gelin t~nd Peter R. Steenland. 

Jr .. Attys. Dept. of Justit:e. Washington. D.C., also 
entered appearances for dppellees. 

Jere W . G lover. Washington. D .C'. . fo r amicus curiae. 

urging reversal. 
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Before ROBINSON. Chief (rn. .. uu .luJI!e '\CAl J,\ - . . 
<.. m.utl JuJ~~ .tnd :'-h.C,O\\'.\ N. ~11101 ( ucun Judl!t: 

~ . 

Opininn 

Opnunn for the Court tiled by C"t rcuit Judge SCA I lA 

SC•\1 1/\ . Cm.tut Judge 

Appd!Jm Stephen Thomp~on. iln mdependent OII.md gds 

dewloper. seek<; renev. ol the Di l>tnct Court's di\OliSsal 

of hi'l applica tion for declaratory and injunctiH relit'!' 

.tgamM the .tppellees. t'cretar} Wilham P CIMk ami 

the Department of the I ntenor. Tlwmp:wn r. Wau, Civ. 

Action No I{! 0535 (I).D.C Mar 17 198:!) In tha t 

action o~ppell .1n t challenged the \alidll} of a final rule. 

promulgated hy the Secretary. incrcas111g the appl1catwn 

.md rental fee" charged lo r cert.llll no ncompetitive federal 

otl and gas le••'e~ T he pnnr ipal quesllon presented on 

appeal is the ~cope of judicia l review of agency actio n 

unde1 the Regul,ttory flc'\ihili t} \ ct of 1980. 5 l S (' ~ 

oOI-61:! (1982). 

I 

The Sc\.'retdry of tho.> lntl•rior(""th<' Sccretar) ··) admntt '\tt'r' 

the dhposal tlr h:deral un~ht• re nll.md ga~ lttntb (1.1· • nght~ 

to the oll ttnd ga.;; dep(Ntsl under authont) delegated 

h> him by the Mineral Ltnds I eao;ing ·\ c.:t of HP O. 41 

Stat. 437. as ,lJlJCndcd. 30 U S.C ~ JgJ ct seq. (1982). 

.tnd the :'-1mer.ll *403 .. 181 Lt:J\IIlg Ad for AcqUJrt'd 

Lands. 61 Stat 9 13 ( 1947). a~ a mended. 'lO U.S ( * 351 

'I \t 'I (19R21 The l.m e"l<lbh, he, 1 \\'tl ho.Nc regime-.. tor 

allo<:,lllng on,ho1e ud .md ga:.JanJs. '\:omp.:titi\e lt·.t:.l'S •• 

wah fiv~::-year terms. ft)r lanu il•c<~ted wHhm a known 

genlog1cal strud ure of <I p1 oducmr oil and ras lil'ltl. ill 

U S.C.~ 226{b). (e): and "noncompi!tlti"C lea,cs·· '"Hh IL"u ~ 

year terms. for 0ther land,, 30 U.S(' § 176(c). (e) Onl) 

the ldltCI IS at IS\UC In th 1~ ld~e. 

Tht' noncompetiti,·e leac;ing program cons1st~ of 1wo 

'>ubprograms (establishcJ b) regulatwn) the so-called 

"0\er-The-Counter'" r·OTC"' ) and ··smHJltant:OIIS Oil 

.wd Gac;" C"'~OG"') Offer syqem!. The former apphes to 

federal lands \\ h1ch havr ne\er been pre\ 1ously lc•• ~ed : 

1he la11c1 to land!. v. hose lea!.Cl> have been cancelled. 

relinqu1shed. terrmnatt:d or allo\\cJ to e\pire 43 c.r R 

Subpart:-. 3 I I I. 111 2 (I 9)).3). OTC leases Jre made l>ll a 

WEST LAW 

IIL'>l-l .. ume. 111 :-.t \crved has1s; SU<, le<~!IC~ <1 1e allocated b\ 

Iotter} \ pphc.llttlno; for both nu<;t be .1ccompan1cd bv ; 

nonrt/tmdablt lihng il:t:. and succeso;ful .tpplicams r•n .. an 

annual per acre rental fee. . 

hlmg and rental fee-. have tradltlllllally !wen e~t;J hhi.hed 

b) repulati0n. Icc·. e r: II FcJ Reg J2t)S::!. 124'\1 54 

129M 11946). "llh lhc latter suh;cct h .> ccrt<IIO ~HitUIOT) 

mmmw. sec c·.~ .. 30 U.S.C ~ 22fltd). Pnor to ltJXI. th<' 

filing and rental lee'> lor all noncompettiJ 've le.l'-e' had 

been o;et at SJO and S l per acre re ... pectiH:I) 4.3 C r R. ~ 

~ 10.3. 1-1. 31 03.1-:!(a) ( 19~<0). As a part ol the Omn ibus 

Budget Rl'connli.ttion \ ll1•f 19X I. 95 Stat 157. Congress 

cstablhhl'd a 'latutor} mm 1mum 0f ~25 for the fil ing 

fee (wh1ch the Secretary promptly implemented. we 46 

Fed R..:l' 45S~7 (I Q81)). ,md dm:l..led that a n} mLreases 

above 25 be e-. tablished by regt1lation . 95 Stat. 748. 

~ 1401(d )( I ). The Act a lso 1mtructed the Secretary to 

report to Congres<; o n the feasibiiit\ of r;u..,ing the rental 

fee on OTC and SOG lea ... t::s from the le-..d s whach the 

regulat io ns currently pro\ 1ded. Jd at 7-l8~C). ~ 140l(d)(2) 

On Octoher 29. 19R I. the Department pubh..,hed a Notice 

of Proposed R ulemaking ( •· NPR :\1 '") to increase the filine 

fee for ..til noncompetiti\1.! lease:. frt•m 525 per appiico~tio~ 
to S75. aml the rental fee fur SOG lea~e~ from Sl per acre 

for e:H:h )'t'ctr 111 the lift• nf the lea,t•to Sl rer acre rl'r C.H:h 

( I f the fi r:. I li\ c ~cars anti ~J per auc for each of the l..t~t 

fi,e. ·In fo:d .Rcg. SJM5t l981). 

Sl'Ction' oOJ .end t>04 ut the Ret•ul:t tOr) Flc~ihi lit} <\ct 

ul 19RO. 5 U 'i.C ~ oOJ. 60-1. rl'qtHrc that \\ hen an 

aj!enc\ prop<he' (S 60~) and prornulgat..:s (~ MJ.I) a 

rule "Ubl<c'll to ~ '\'\J o l the At.hnumtrall\l' PrnceJure 

Act. S li.S.C ~ '15J ( l%.!L 11 'ha ll prcrarc ami lll.lkc 

•• , .aJiable to the public .10 mlliJI (~ 603) and final(~ 6().1) 

" regula tory tlcx ththt ~ <tna l }~•s:· dt\i.:rJbmg mter aft" the 

impaLI tlf the rule tlll ~m.11l t'n iJIJc" fhc r~..·qu iremcnt cJn 

be eJumnated. Jwwe\er. h~ the agenc} head \ certJftt.ltlon. 

under § <.)(15( b). that the rule ··wrll Ill>! .. . ha\ l' a 

Significant econt.lllllc imp.1ct on a substant1JI numb.:r <Jf 

small entities.·· 1 The Director of the Bureau of Land 

Management cct ttlied to thi:-. eficct. based upon a report 

prepMed by h1s agency. L1 S Dep.~rtment ot tho.> lntenor. 

Bureau of Land Management. Dcllrmination n/ E//fCIJ 

of Ruh•.1 (Oct 22. 19!1 1 ). Admini..,lrah\'e R~cord ("A. R. ··) 

at I. The NPR 'vi. '' h1ch \\as stgned h\ the -\ s' • ~t.tn t 

Secretary of the I ntcrior with authority m cr the IJ1.rrcau 

<1f Land Managcmelll. mcluded a ' latement to thl' s.1me 

ef fect. 46 fed.Rt;g .• u 53645 2 
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5 U S C ~ 605(b) prol'!des as follow-. 

Scl..lJOn~ 6tH dod 604 of th1~ title shall nOl apply 
to auy p10posed or final rule if the h.:ad of' 

the agency certifies that the rule ll'ill not. if 

promulgated. have a sJgnilicant economu:-•mpact 
on a 5uhstant1al number of ~mall enlltll;!..-. II 

the head ot the agenq make~ a cerlllkahon 
under the preceding ~ent.:nce. tht> agency 'hall 
publi:;h !>uch ,·erufication in the Federal Regi~ter, 

at the time of publication of general notu;c ot 

proposed rulcmakmg for the rule or at the time 

of publication of th<' final rule, along 11ith a 

suc~inct sta tement explaining the rea;.on$ for 

such certification, and provide ~uch ce1tilication 

and !>tatement to the ChiefCouns.:J for t\d1 ocacy 
of the Small Bus1ncss Admini~tration. 

The ,·crtifi<.-ation by the Director of the Bureau of 
Land Management was not published. a~ ~ 605(b) 
requires; the ~latcment by the Assistant Se~;retary wa~ 
publi~hed. but was not phra~ed as a certification. 

*.W4 **182 Upon publication of this proposed 

regulation to increase fees and rentals. the Department 

received 1.854 written comments,\\ hich it considered and 

purported to summarize 111 its statement promulgating 

the fiual rule on January 20, 1982 47 Fed.Rcg. 2864 

This published notice included the Assl';tant Sccrewry·~ 

statement that the agency had detcrmmed the rule would 

not ha\·e a significant economic effect on a substantial 

number of suwll entities. On February 19. 19l(!. the 

n1le became effective; five day~ later. appdlant lilcu 
th1s ac t1on m distnct court for Jedar.ttory judgmeut 

and mjunction. under the venue provision c1f the 

Admini::.traiJ\ e Procedure Act goYcrmng cases m wh~eh no 

s pe~o:ml statulUr} re\ 1eW pro\.·eeding has been pro"ided. 5 
L·sc §70\. 

.1 n hJs comphunt. appellant alleged in successive counts 

that appellees (I) had violated ~ 558(b) of the 

Administrative Procedure Act 3 by 1s~uing this regulation 

in a manner not authorized by § 605(b) of the= 

Regulatory Flex1hility Act: (2) had violated§ 558( b) of the 

Admi ni~tra tive Procedure Ad by issuing this regulation 

without compliance with the requirements of§ S53(c) of 

that Act: 4 and (3) by both of the aforesmd VIola tions. 

had d.:nied appellant hi~ due proces!> rights under the Fifth 

Amendment. The D1~trict Court di!>missed the complainL 
conclulling that the Department had complit>d with ~ 

553(c) of the Administrative Procedure Act and that the 

WESiLAW 

CL•u rt !<Jd.ed jumdtt:tlon Ill revic\\ Cllmphancc wllh ** 603-
605 o f the Regulatory Fle~ihllity Act. T ht' Memorandum 

Opinion did not separately address appdlant',_ due 

process claim. Thompson now appea ls the denwl of his 

Adm1m:-tr.1tiH: PrLKcdun: Act and Regulatory Flexibili ty 

Act claims. 

3 5 L" ~ C ~ 'i5S(b) provn.les a' ti.lllow.;;: 

A ,,111ction may not be impo~t"d or a subqanti\'e 

rule or 01der ISSued c\cept ll'llhin JUri~d1ct1on 

delegated to the agency and a~authorized hy law 

5 U SeC. & 553(C} provides, in rele~·ant part. as follows 

After notice required by this sectwn. the 

agency shall gi\'e mrere~ted person~ an 
opportunity to p:1rticip;ne in the rule making 

through submtsston ol written data. \'ic\1 >. or 
present..ttiorL After con~ideration of the rele,·ant 
matter presented. the agency ~hall incorporate 10 

the rules adopted a concise general 'tatcmcnt of 
their basi~ and purpose. 

11 

Appdl<mt's assertion th;tt appellees iailed to comply w1th 

§ 605(b) of the Regulatory Flexibility Act re~ts upon 

two contentwn~. 1 he fi ro;t directed to ~ubstance and the 

:-ccom.J to procedure; hr::ot. that msufficieut e\'ldence 

e~i~l:l iu the record to support the agency's certilic;.~tion 

that the regulation will have no ~ i gnificant economic 

et feet on a !'Ubst<~ntial number of small enttties. And 

second, that appellees haw disregarded the procedural 

requiremen ts of ~ 605(bl. primanly by fail ing t,l publish 

the rrqui~lle ~ucund stah:rnent t•f rea!>on:- whiLh explain~ 

the cerutlcai!Lln. 

Ill The thrc~hold t!>!>Uc raJscd by both c,mtcntmns is 

\\hether (or to what extent) judicial review is precluded 

by the Regulatory Flexibility Act SN' 5 l r.s.c ~ 70l(a) 

(I). A.-. the Supreme Court has most recc::ntly expressed 

the test th<~t guides our inquiry· .. rWJherc subst<~ntial 

duubt about the cungrc::ssiomll intent exists. the general 
presumption fa1·oring judicial review of administrative 

action is controlling ... but that presumption is o\'ercome 

whenever '·congressional intent to preclude judicial rcvie\\ 

is 'fairly discernible· in the detai l of the legi~lative:scheme ·· 

8/uck v. Community Nutrilion Institute. 467 U.S. 340. 
104 S.Ct. 2450, 81 l.Ed.2d 270 (1984), quoting Da/[f 

Processing .Scma 1'. Camp. 397 U.S. 150. 157. 90 S.C't. 

8~7. 831, 25 L.Ed.ld I R4 ( 1970). 
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Ill f hc exrre:-.s lan)!Uage of the Regulato r) Flextbtlit)' 
Act leaves hltk to the llnagmation on the issue l)f judicial 
Jevsew. Seuion 611 prondcs a~ follo,.,s: 

(a) bccpt as otherwise p rovided 10 sub~ect ion (hi. any 
determmation bj an *405 **183 agency con{;erning 

the applicability of any of the provisions of th1s clldptcr 

to ;my action of the agency sh:.~ll not be suh ject to 

judici<tl rc\ icw . 

(b) Any regulatory flexibil ity analysis prepared under 
sections 603 and 604 of this title and the compliance 
or noncompliance of the agency w1th the proviSions 

of thi~ ch<tpter shall not be ~ubject to judicial revie"' 
When an action for judicial revie\\ of a rule is instituted. 
any regulatory flexibility analysis for such rule shall 
con<>titute part of the whole record o f agency action in 
connection with the review. 

SeLtson 6ll(a) is dispositive with respect to appell<tnt's 
"ubstanti\ e claim. The ~.:~nification that ~ 603 and 604 
do not apply to this rulemaking because the rule wil l 
not have a significant economic 1mpact on a Sllb5tantial 
number of sma ll entities cannot po::.sibly bt understood 
as anythmg other than a "deternumllion by an agency 
concerning the applicab1lity of any of the provi~ions of 
this chapter." Si111ilarly. * 611 (bl is dispositive with respect 
to the procedural daim. The alleged failure to puhli$h a 
'>tatement or reasons as ~ 605 reqmre~ surely calls uno 
que<;tlon "compliance or noncompliance of the agency 
with the provisions of this chapter.'' 

scntl'nce o t ~ nll(h) means that the re-..ie'-'111£ court 
will cnns1dLT the con ten t.~ of th1.· prelimin:.~ry or fmal 

regulatory flexibility <lnaly~l5. along with the rest of the 
record. in al'ses<;ing not the agenq's compliance with 
the Regulator}' Flexibility Act. but the validit) of the 
ru le under othe1 p1 ovJssons of ldw. Thu~>. if data m 
1he regulatory flexibility <maly~is-or data an\'\\·here else 
in the rulemaking record-demonstrates that the ru le 
constitutes such an ti JUt'L\sonabk assessment of soc1al 
cosb and benefits as to be arbitrary and capricious, 'i 

U.S.C § 706( 2)(A ). the rule l!annot ~tand . Moreover. a~ 
we satd 10 Small Re.flner Lead Phase-Do'''" Task Force 1 

EPA. 705 F.2d 506(D C Cir 1•>83). a detccti\e regul.Jtor) 
fle\ibilit) analysis "ma_1 lead a court to condudt: that 
the rule is unreasonable." id. at 538 (emphasis added\. 
and "a rev1ewmg court should cons1der the regulatory 
flexibility analysis as part of its Ol'era/1 iudgmmr \\ hcther 

a rule ss reasonable and may. in a11 appropriate case 

strike dO\~ n a rule because of a defed in the nexibilit) 
analysis,'' id. at 539 (emphasi!> added). For example. if a 
defective regulatory tle.\ibility analysis caused an agenc) 
to undt:reMimate the harm intliued upon small bu~ines~ 
to such a degree that. when adjustment is made for the 
error. that harm clearly outwetghs the cla1med benefits of 
the rule, then the rule must be set aside. It is set aside. 
howc\cr, lltll hccausc the regulatory llcxibility analysis 

w.1s dcfectsw, but because the mistaken premise rellected 
m the regulatory flexibility analysis depri\eS the rule of 
it~ required ratwnal ~upport. and thu~ ~a uses it to \'tolatc 
- not any special obligat ions unposed by the Regulatory 

Flexibility Act-but the general legal requirement of 
rea~oncd. nonarhi1rary tkcisinnmllking. 'i l r.s.c & 700(2) 

IJI 1~ 1 151 lol Appellant ~eeks to aYoid the pldii1'A). 5 

tmport of~ o 1 J hy ra ismg a "logical dilemma.-· Appellant':; 

Bnef at I.:!. posed by the last sentence of~ 611 (b). which 
makes an) regulatory flexibility analy~1s prepared by an 
agency part of the record subject to scrutiny on review 
,)f the fin<~J rule That. accord111g to <~ppell ant. compels 

the interpret.Jtion that Congress intended to prohibit 
v nly iwcrlocutory review of alleged violatjons of the 

Regulatory Flexibilil) Act; but meant to allow revie"' in 
connection with judicial examination of the final rule. 
We do not agree. Even the most subtle and sadistic of 
draftsmen would not choose to con\'ey the plain notion 
that review of compliance with the Regulatory Flexibility 
Act is available only in connection with a challenge 
to the tina! ru le by saying that re\'tew IS unavailable. 
hut the regulato ry flexibility analyt:tis bet·omes part of 
the record when the final rule IS appealed. The last 
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5 II) ,\arg t•nl I' 111m·~ ~ ?h r .Supp. l\X~ . X91 

(0 D.C I Q!\1 }. the dt<;Jnct court appe&rs to have 

misimerpretcd our Small RJ.~finer opinion. though 

wi1h0ut any effect upon the outcome smce no Lulurc 

to wmpl) 1\ith the ReguiJtory FlcxJbilit) Act was 
tound. C'omplianee with the Act should not h;l\'e been 

revic\\ed. 

*406 **184 The appellant and amicus would resort 
to the kgi~lative hi~tory or the Act for clarification. 
where they think to lind support for their interpretation. 
Although we find it unneces~ary to consider the legislative 
history in light of the unambtguous language precluding 
judiwtl review, .~t't' United Statt'S r. Oregon. 366 U.S. 
6-11. 648. 81 S.\t 127!\, 1280. n L.Ed.2d 575 (IQ6J). \\e 
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lillie that. l.tr from 'UPflllrllnJ! .1ppdlant s mterpret.llr'-•n. 

lll:Pnfirm' t)Ur analy'" 

Th~ rmmt:lhate antecedents ot th~ Re~ulatory Fl~xibrhty 

\1.1 \\ere H.R. 4660. 46th Con~. l:c-1 Se::.s. (1979). and 

S. ::!.99. 96th Cnng .• 1<1 Sc'!'.), t 19111!1. as rcrortcd mu 

b\ the ~enate Judici.H) C'0mlllrt tce. 1.::!6 CO~G.R[C. 

~ 1.44!\-.IQ ( 1980). ~en her of those brlls restricted judicral 

n:\ll:\\ ol dgenq compli.111ce wtth till: \ ct. sn H.R Rep 

tl "llJ. 96th Cl1ng.. I 't Sc,, II 12 1 llJ';I.JJ: S Rep 

o !P 96th Cong .. 2d 'ess. 'I 10 (I ':Jl!OJ. L .S.Code 

C'ong & \dmrn News J9RO. p 17R8. and this feature "a' 

1 r glHOu~ly oppu~d b; the Admini~>tr.Jtion. T he Director 

ol Presrdent Carter's Regulawr~ Council testrficd that 

" rt rs Important that :lny ~ta111te not lead to increased 

litigation," and that "(n]o pro\Jswn should change 

the substdnti"e statut'-1r) st,mdanh for rules or aeatc:: 

nc\\ grounds for dilator} legal challenges ... Rl''?tilaton 

Rljorm Hearings 011 S. }(J.I S :!1,:!. S. :!OY. S -..55 and 

I) I : 11/, Be/or. tht· {}ul>comm on I dmini\lratil'e PraUIC c 

111111 P1 otc clwt• oj the St'llatt· ( umm un 1he Jwllc ian. 

9oth Cong .. 1st Sess. 5 !Pt. "> 1 1979) (statemem of Peter 

J PetkJ.sl Thme bills were reJe~.: ted hy the Senate in 

fa vor of a substitute o ffered by Senator Culver o n the 

11110r. ,·ee I :!6CONG. R EC 21 .44~ 'i I ( l9SO). The Culver 

\Uh\11\Utc. supported h)' th~· 1\dmlnt"trat ton . . we 1.::!(1 

<.. ONG.RLl. ::!.1.452 (19'<0l lll'tter 0 1 ~upport from Ch1et 

l oun..,el for Advocac\ ft'r <;m.lll IJu,ini!S'\1. Pre,ident\ 

\t,llt'lll~:nt on Senate '\ ppru\ .rl l'f \ 299. I(, WEEKl Y 

< 0\1P PR I:S.DOC 1511R tAug n. J()XO). pa~sed both 

htHN:' '' uhout amendm~::ut .tnu con,tttute' the \ct \\ e 

IHJ\~ before~ 

'ienalln Culve r·~ ~ec11on-by--;ecl1<1n anal~ sis of hh 

~uh~trtu te the only authont;rtrw lrgJ'-IalJve hJ, lury mthl' 

r~.-corcl cont.JIIl~ the foliC\\\ rng dls~.:us•.Jon of the JlldJ .. Jal 

IC\ IC\\ prO\ l'iiOil 

\eclwr 6ll(a) :-tate' tiMt ·•~enc} clctermmauon:-. 

l.:tlJiternmg whether 1 he pr m l\ll11l' tlf the bill apply 

to an) act10n by the agenc) mcluJing a decision 

b} the agency head to ..:ctll l~ that a rule will not 

ha1 e a sign1ficun1 economic cfTect on small entrt tes 

~ha ll not be subject to judicial reviev,.· .... [l]t j, 

dear!)' statt.:d that neither thl.' regulator)- nexibllity 

.maly'>e<; themselves (re4ui red hv Sectiom 603 <!nd 604) 

nor agency compliance or nont·ompbance w1th the 

pro1 ~:oions of thts subchapter sh.lll be o;ubject to JUdrcJal 

re1 IC\\ en her pur,uant w thl) act or 'eLtJon 706 (::!)( 0) 

,>t th1s IItle. or any other provrswn of law. 
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~e~llllll 6ll(b) pro, Jde' th.1t the et'nknts of the 

rl."gulatory flexibility an.tlvsis sh.dl, to the extent 

rdl.'vant to an i~sue bd'orl' thL'l'OtHt. he available w aud 

com1dereJ by a ~ourt "hen thl' t:uu rt r~ dl.'tL-rmining the 

\o<rhJII\ of the 1ule \\ hich '" the '-llbtt:Ct of the .tnal\'~1!.. 

126 ( ONG.R[C 21.457 ( l %11) ~peaking more 

spee~ficalh to the narnm a'pect of re1 ie\\ .1b1hl) 

lmmedi,llcl) im·ohed Ill the present C.J '\C, Senator Cuher\ 

replm s,uJ the followmg: 

Thr!> mean::., for e\.ample. that the 

decision by an agenc} v.1 th respect 

to what propo!>ed rule\ would have 

a significant economiC unpad on a 

substantial numhcr Llf ~nldll entities 

purslllllll to SL'l:Lil>n 6U5(hl ~hall ntH 

be subj~ct to JULhcial re\ Jt'l\ Thu:.. 

the decisi,1n rcg<~rd mg when the 

agenq !>hall wnuuct a regul<tl01) 

nexibilit) <mai)SI). remains in the 

:.ole discret ion L) l the agency. 

11(, < ONCi.REC 21.4n0 <' I ( 19XOI 

In opptl\Jtion to this .m.rl) "'"· wh1ch ts a~ cl~ar as the 

l.in!'U<Il't: tlf the ... tatutc 11~11. alllltU' rch~ upon' anou~ 

,t,l tcmcnto; m,tde by 1nd1\ 1du.r1 :Vkmber' of Congres:, on 

the Hou'e floor We have e\amrned the *~07 ** 185 

rc~.:ord olthc Ho m.e dchatc and fmd thdt ctll c"ccpt one of 

the :-.tatcmcnt!> that pUJ p0r1t:JI} ~uppo1 t th~ pnnc1ple t)f 

tud iclalJenew in fact do littk C\t:cpt tnltk or paraphrase 

the '-Ia tutory langua1~e (parllcul.arly th~ pnn 1~ion that 

the regulatory llc:-JbJirt) .rna l)~IS .. ,hall wnstrtutc part o l 

thc wlwle record ofagenc\ <~Ltron m conne..:tion 1\ith . 

rc\ 11!\\< .. o f the rule)-and .t~.:t·omr.an~ t h.tt n:uta l \\ 11h .tn 

-•~wrtu.m th.l t th1~ pre•, en!\ mtcrloulll>r) appc.·.tls (whtch. 

unJt' r an) 'ie'' of the m.1ttcr. rt un4ue,tionabl) does I or 

\\ 11h J tnumphal prunouncementthattht" 1s c1 l'indicatton 

ol JUdicial oversigh t. St.:c. t· R .. 126 CONG.REC .24.579 

( 1980) (sla temt'nl of Rl.'p. Ka~tenmeier); ul. a t 14,581 

(swtcmcn t vi Rep. Bedell) Onl} l1llC ~ta tement goes 

beyond such uninstructiYc gencraliz.•tion to an assertiOn 

th.tt llatl) contradicts the:: analy51~ \\c l1a1 c set forth above· 

Rcpre"<ntati\l· \kOaJe 'aid th;tt 11 an agenc) erronel1u~l) 

toncl ude~ there is no !'.igmlic..Jnt 1ntp.1ct on small entit1es 

· rt ,., the mtent of our committee that the court(s] should 

~tnl-.e dO\\ II the rt'gulauon ." 1::!.6 CONG REC. 24.583 



Thompson v. Ciarlo. 741 F.ld 401 (1984) 
---

239 U.S.App.O.C. 179 

1 I 9R()). McDade. like almost all of those \\'ho made floor 

remarks favoring JUdll.:iaJ oversight of compliance with the 
Rcgul,ttory F lexibility Act. wal> a member 0f the Small 
Bu~lne~s Committee which had unanimou~ ly endorsed the 

reJec!ed H.R . 4660. whKh did not pwhihit JUdicial n •\ iew. 
On the point at issue here. his charactenzahon of the effect 

ol the legaslation ·~ not reliable. See American Tmckmg 
·fs.,ut·tarmm r fcC ()59 F.~d 451.459 (5th Cir.l981 )(need 

fo r caut iOn 111 relywg on legt.:'IJi iH: commentary. ~orne 

of which i:c. de!>igned to impre~ consll tuents or infl uence 
judtcial interpretation): accord. :\'alional Small Shipments 

1'. CAB. 618 F .1d 819. 828 (D .C'.Cir. l9801. Representative 
Danidson. whose Subcommittee on Admmistrat ive Law 
and Govemmental Relations of the Hou~e Judiciary 
Committee had considered comprehensive regulatory 
r.:furm lt:gislation. was qui te awart" of the importance 
of the judicial re\·ie"' issue and of the distortion 
which members of the Small Business Committee were 
mtroducing: 

Comment ha!> been made. as to the subject matter 
of j udicial re' iew, w the effect that judicial rev1ew is 
provided for in this bill. 1 should like to point out that 
~ection 611 on page 15 of t he bill p ro\·ides as follow<:: 

[§ 6ll(al). 

Imofa r a:. there may be Members who feel that]Udlctal 
review is encom passed within this bill. I trust thHt the 
foregomg reference to the language of the bill itself wi ll 
set that point straight. 

1~6 CONG. RFC. :!-t.590 (IQ80) (remarks of Rep. 
Danidson). In tht: last au<llysis. ~\e do precisely \-\hat 
Representative Danielson urged hil> cnlleaglies to do We 
rely upon the language of the statute. 

The clari ty of the statutory tC\t and its legislative hio;tory 

1~ nut bcd<1ttdcd by the ~emcm:c 11f * 60l<( b 1 \\ hich 
promlc~ that "'[i]f the agency has not prepared a fi nal 
regulatory analysis pursuant to section 604 of this title 
wnhin one hundred and t:1ghty day~ from the date:: of 
publica tion of the final ruk. such ru l~ shall lapse and have 
no effect." That ->entence is contained wit hm a soction 
entitled ·•Procedure for waiver or delay of completion," 
and is meant to describe the consequence that ensues 1f 
.tnd when an agenq promulgatt:s a rule with a written 
ti nding that 1t is "in rec;ponse to an emergency that mu kes 
timely compliance with the pro\'i'>IOOS of section 604 ... 
Impracticable:·§ 608(b). In that situation the emergency 
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rule ""lapses" Ibm IS. nol invalidated ah 111111n l unle~' 
the rcgulat•lry tlexibility analysis is produced '' llhin I SO 
dayf.. Ob\'iou!>ly. somc JU(hc1al action may be called for 

in o1de1 to pronounce and enfon:c the "'lapse·· hut the 
judicial determination at issue relates not to "compliance 
or noncompliance" with the Regulatory Flexibility Act. 
but to the mere fact that the rule was prlmllllgatc.:d lm 
et n emergency hasis illlU was not followed by a reguldtOf)' 
tkxihilit) analyo:;i ~ within I XOda)~ To read th ic; provision 
as applymg to all rules. even thosl' not promulgated 
on an emergency basis under ~ fi08, would create a 
strange situation in which sanction for failure to publi!>h a 

regulato ry flexibility analysis due upon promulgation will 
110t be *408 **186 imro~ed s0 long as an an<.~lysis i ~ 

published half a year later (wh ich is. it may be noted. well 
past the deadlme for appeal of agency ru lemaking under 
many statutes. vee. c.J!. 15 U.S.C § 1394 ( 1982)(60 days to 
review National Highway Traffic Safety Administration 
motor ,·eh1cle safety rules))-and even then the sanction 
will cons1st not ot invalidat ton of the rule but of mere 
lapse, i.e. refusal to e'\ tend the agency';; six-month free 

ride. It seems to us clear th:.lt oper::~tion of the sentence in 
question is limited to the context of the subsection in which 
it is contaim:d-i~~ua nct: of rules \.ll1 an emergency basis. 
Its function is not to provide judicial review of failure 
t0 complete a regul;ttory impact analysis. contrary to the 
d ear langua~e of~ 61 1: but to n:heve agem:ies of the1r 
(nonn:VIC\\ able) vhligall\.111 to complete such analy~e~ \\'lth 
respect to emergency rules of SIX 111onths' durahon. 

171 To say that an agency's compliance with the 
Regulatory l le:-.ibthty Act is not reviewable as .111ch IS 
not 10 say tha t the agency can igno r<' with impunity the 
c.:ffcct o f 1ts rule ... upon 'mall \.'nti (I L:~. A~ rwteJ earlier, 
when an agency prepares regula tory f1extblli ty analyses 

pursuant to ** 603 and 604. the court will cunsider thei1 
conten ts (includmg any defects they may contain) "as 
part ,Jf 1ts t)\erall judgment \\ hdhcr .1 rule IS. reasonable'' 
under 5 U.S.C § 553. Small Refiner Lead Plw\t·Dmm 

Ta.1k FviH 1'. EPA .1upru, 705 F 2d at 53'.1. Moreu\er. 
even when an agenC) decides (rightly or wrongly. and 
with or without compliance '''Hh the requisite procedures) 
that it need not prepare regulatory flexibility analyses. 
the impact of the rule upon small entities can be placed 
a t i&sue in the publil: comments. and the agency's fai lure 
to make adequate response to serious alleged deticiencies 
in this regard can of course be grounds for reversal. SN 
/fnme Bo.Y Office I' FCC. 567 F.~d 9. 35 36 (D.C.Cir.). 
cert d~:nied, 434 U.S. R19. 98 S.Ct. 1 I 1. 54 L.Ed.2d 89 
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( 1977). Indeed in the present cas~. the sam~ ~~~til'S nu~ed 
b) appellant'~ ~ubstantive challenge under the Regulatory 
Flcx1bility Act. unrc\·iewable as ..;uch. are reviewed here in 
connection w1th appellant's claun that the Secretary f.uled 
to consider comments in the record regard mg. the dfect of 
I he rule on -;m<.tll entillCf. . II is to that mqllu y tha t we now 
proc:et•\.1. 

III 

Appellant claims that the Department's failu re to respond 
to I ,854 written comments violated its obligation under 5 
lJ.S.C. § 553(c) ''to consider all relevant matter submitted 
by interested persons in connection with (the] rulemaking 
proceeding." Appellant's tlrief at 16. In its promulgation 
of the final rule the Department acknowledged receipt 
of the comments. but concluded after what it said was 
-careful rev1ew" that "[m]ost of the comments were 
s1mply a statemen t of oppo"ition or support." and no 
.. substantive views'' or "'compelling argumentfsJ (opposed 
to] the proposed increases" were presented. 47 Fcd.Reg. 
at 2864. The Distri~:t Court hddthat the Department had 
complied with tl1e requirements of* 553(c) and dismissed 
the count. 

!81 SectiOn 553(c) provides: 

I f]he agency shall give interested 
persons an oppo rtuni ty to 
partK1pare 111 the rule makmg 
through submission of \\oritten data, 
views, ur <~ rl!ument~ with or \\'i t hour 
opponunJty for oral rresentatwn. 
After consideration of the relevant 
matter pre~ented. the agency ~hall 
incorporate in the mlcs adopted a 
concise gener:ll statemen 1 of I heir 
h~t~l.~ and pt1rpose 

This section has never been imerpreted to require the 
agency to respond to e' cry comment. or to analyse e\'ery 
1ssue or alternative raised by the comments, no maHer how 
insubstantial. See Autonwthe Part:. & .1tct'ssorit:s A~s·n r 

Boyd, 407 F 2d 330. 338 (0.C.Cir.l968). To the contrary. 
the Supreme Court has emphatically instructed us that: 

administrati\'e p roceedings should 
not be a game or a forum to 
engage in \111JUSti lied obstructionism 
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by rnakm¥ ny ptic and l)bscure 
rdcrence to matters th;~t "ought 
t~l be .. considert:d and then, after 
*4119 **187 failing to do more. 

to brmg. the matter to the agencys 
attention. seek111g to h<Jve that 
agency determination \'acated on 

the ground that the agency failed 
to con::.1der matters •·fon.:cfully 
presentt.'d " 

c·ermnnt Yankee Nudl·ar P01rer Corp.~·. fi.'RDC. 435 U.S 
519. 553 54. 98 S.Ct. 1197. 1217. 55 LEd .2d 460 (1978) 
The failure to respond to comments is sign ificant unl) 
insofar as it demonstrates that the agency's decision wa~ 
not " based on a consideration of the relevant factors." 
Citi=ens to Preserve 0\'et'IOII Park 1 l ·ntpe. 401 ll S 402. 
416. 91 S.Ct. 81·t 824, 28 LEd.2d 136 ( 1971). See Honu 
Bnx 0/lice .. wpru. 567 F.2d at 36. 

Here the Department clearly identified the reasons for 1ts 
al·tion in its Noticc or' Proposed Rukmaking:: ''a ti ling fee 
of $75 i~ nece::.sary to ensure the inkgrit) of the leasing 
system. to decrease casual speculation and to encourage 
prompt acquisition or leases on Federal lands by those 
uhle and anxious to develop .. [T]he incrt'ase in the rental 
fee wtll encourage more tunely exploratwn fo1 oal and 
ga<. and discoumge the holding of large inventones of 
1-edera l l<~nd<: for l<,ng periods oft1me.·· 46l·ed Reg 5':1645 
1 1981 ). Those concluswns were ba&eJ upon Department 
~tudies and the economic theorj of lotteries. Sec Final 
Regulatory Impart 1\naly~ is. ,\ R. at '1,7: Affidavit of 
Abraham Ha~pd. Addt·ndum Ill Department of Interior 
Rrief. 

None of the comments singled out by appellant a~ 

ra1sing subc;tanual issues contamed an) meanlllglul 
analysis or (bt a refuting the agency's conclusions. A 

few Simply den1ed th<.: \ ahdll)' of the Department\ 
plau~ible predic-tion that application fee increa~es would 
(by discouraging d1sguised nnll tiple fil ing$) promote the 
integrity of the system. The rest either suggested. again 
without any serious analysis or data, that the Department 
consid~::r alternatives, such as phasing in fee and rent 
increases over time and creating a sliding scale of an nual 
rents based on total acreage. or (the vast majority) 
complai ned that the i ncrea~es wou ld drive out small 
partic1pants and concentrate kases i11 the hands t1f 
large corporations. With regard to the latter point the 
Department's analys1s su pportmg the rule (referred to and 
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made publicly available 111 the PRM ) noted that nw~t ~1 11 

.10d !'a' de\ dopt:r' ntl\\ ,tcqlllrc t h~Jr lea~c'. not !tom the 

lvttCr). hut m thl' a~!ltgnml.'n t marf..cl \\ htch I!> t.mnpo~cd 

of lauJ brokers and "l.'il'Ual" ~~~ula tm :. "ho ha\c: won 

lease, tn the lottery but ha\·e no tntem ion of e\ploiting 

the land thl.'m~dves Far I rom h:t rrmng ~mall indcpcndtmt 

produ.:l'T:l. lhc Dcpartmc·nt C:\r;.'lkd the nt:w rcgulcltion 

ILl hdp them. :-mce the htgher lLl:.ts of apply mg for ttnJ 

hoiJ111g the lea~es \\Ollld drin~ the "ca~ual" spet:ulator' 

o ut ul the lottery Tht' \\ o uld grl'J tl) inat',I\C the ch.mce, 

of a pwdu~:er's obtainmg a lease dtrectl}. and e\en \\here 

the producer himl'!dl wa~ not the \\mner. he woukl lind it 

~:beaper and Je~, t une-~:on ... uming to !.leal\\ nh land broker' 

than to loL.lte .trld barga m Wtth "casn:ll' ' speculators. 

St>t f- tnal Regulato r) Impact Analysis 9 10. A.R . ..11 50 

51. llne tlf the cum men~:> pro\ 1det.l data ur anal}1>1~ to 

cst:~hhsh. or C\cn a!>sateLI . th ;:H thr~e benefits would no t 

cn:>uc To the extent the) eomplamt.'d that ~mall c;~c;ual 

~pet ulators would be eliminated . they brought to the 

a ttention uf the agency ll lllhing ''hit:h it hat.lnot a lrt:auy 

considered. T he Department not only did not den) that 

consequence. bu t hoped to achtcve 11, smce 11 '1ewed 

Jls mi~~ion as the fostenng of \111 a nd ga' development 

rather than o il ..1nd ga' lease .,pcculat1on Some o f the 

E.nCl of 00CU:T'"tll 
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comments a~.st'ltl'U tha t the elnn111a ted ca,u.ll ~peculcltor ~ 

would mdude ~ome "ho wen: tndcpcnd,·nt prodtll'er-• a-; 

well- hut that i~ ncathet <1 sw rt ling te' el.lttllll nor ( '' Jthout 

soml' ~ tati::.t tcs contradk: ting thl· Dcpartnwnt's estimation 

that.tlHgcr numhert' f tt/1111111!{ prod ucer, would rcm.tinl 

dest t ucti,·e of the Department's ratann,lle. 

191 \\ tnlc the lkpartmcnt\ st.ttcment 111 pwmuhwing 

the fma l rule. that " no ~ub~tanttve ' I C\\~ [haJ hcen] 

presen ted.~ 47 Fcd.Rl•g at :!Rfvl ma) have hecn an 

cxaggcr.tt ion. 11 \HIS <It least true that nothmg had been 

presented whtch rcqUJreu !>orne explanation beyond that 

;tlread} n•ntamcd \\ ithm the rulemaking record to "'!lure 

*41 0 ** 188 u" that "all rcb.tm f<t cto r~> ha[dj been 

cons1dered.'' I/ om<' Bo' 0{/tce. Sllf'""· 56 7 f .:!d at 36. We 

thll3 agn:c \\ ith the judgment uf the: distnct court th,H the 

<~gene~ full) com plied \\ tth the re4utrement:. of 5 U ::> C 

~ 551(l) 

}ll(ff(lllt'fll tl/{irmi'CI. 

.\II Citations 

741 F.~d 401. :!W U.S.App.D C. I i9 

, .. 
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5 F.Supp.2d 9 
United States District Cout1, 

District of Columbia. 

:--JOHTHWEST MIN!NU ASSOClATlON. Plaintiff, 
,. 

Bruce BABBrn'. Secreta!), U.S. 

Department of Interior; et al., Defendants. 

Ch>ilAction No. 97- 1013 (JLG). 

I 
May 13, 1998. 

Mining as:.octat ton sued Secretary of United State!> 

Department of lntenor. challenging final rule enacted 
by Bu reau of l and Management (BLM> concern ing 
reci<Jmation of mining lands On opposing motion~ for 

summary judgment. the District Court. June L. Green. 
1.. held that: (I J association had standing to challenge 
final rule; (.2) Jinal rule's cert ification \iolated Regulatory 
Flexibility Act ( RF A) hy failing w incorporate correct 
defi nition of "small entity .. : and (3) remand for further 

proceedings was appropriate remedy. 

Assocwtion's motion granted, BLM's n1otion denied. 

West Hee~dnote~ t<l) 

Ill Mine!> and \rinerals 
- Judicial n:vic\\ 

Mmmg a:\sociation had standing to a~sert 

challellge under Admtnistrative Procedure 

Act (APA) to final rule enacted by Bureau 

of Land Management (B LM ) concermng 

r.:clamation of mining lands. even though 
association did not submit comments dunng 

not1ce and comment period: na ture ol 

association's claims under APA was that 

there was insufficient not ice of altered and 

additional aspects o f final rule gi\'en by BLM 
in its initia l proposal, and there was no \\ay 

associa tton could have submitted comments 

WESTLAW 

121 

131 

regardtng interest~ 11 was not tnl'o rmed were at 

stake. 5 U.S.C A.~ 551 et seq 

Cases that ctte this helldnote 

Associations 

~- Actions by or Against Associations 

As~L•l'iational standing applie::. to rulemakinf! 
procedures nnder Admm1strative Procedure 
Act (APA). 51J.S.C A. ~551 etseq. 

Cases th~t ct te this he~dnote 

l\lines and Minerals 

- 1 utlicial revie~\ 

Mining at.so~:iat ion was "small enti ty" as 

defined by Regulatory Flexibility Act (RFA). 

and thus, as~ociation had standing under 
RF A t o challenge final rule enacted by Bureau 
of Land Management (BLM J concerntng 
reclamation of mining lands: BLM did not 

contest associC:It ton's assertion that it was 

independent!) owned and o perated not-for

profit enterprise which was not dominant in 

its field . 5lt S CA. ~61t(a)(1) , 

I Ca~es that cite this headoote 

141 Adrninio;trative Law aud Procedure 

151 

Ldw I.JUe~twns 111 general 

Courb must show "great defercnc~:·· under the 

Administ rati\'e Procedure Act (A PAI to an 
agency':; interpretation of its O\\'H powers and 

rcsponslbll tt!es. 5 U.S.C.A. ~ 706(2)(A). 

Cases that cite this headnote 

Administrative Law and Procedure 
.,.... Notice and comment. sufficiency 

Under the Admmistrative Procedure Ads 

(APA) notice and L'Otnrnent reqUirement. and 

the APA's ba'i" <md purpose re4uin:rnent. a 
linal rule need not match the rule proposed. 
and indeed must not if the record demands a 

change. 5 U.S.CA. § 553(b, c), 

Cases that cite this headnote 
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161 

171 

18) 

Administrath·e La\\ and Procedure 
.r- Notice and comment. suflinen~.:y 

The lt:!>l of whether a final rul\: is s1gmflcantly 
dtfferent from that originally proposed. 
and whether the rule thus violillc~ the 

Administrati\'e Pro~edure Act (APA ). i~ 

whether the agency gave notrcc to mtcr.::sted 

parttcs that a thfferc:nt rult might be enaded: 
adequate notice is given if tht: final rule is 

a logical outgrowth of the proposed ruk. 5 
U.S.C.A. § 553(b, c). 

Cases th<~t cite this headnote 

Administrative Law and Procedure 
_. Economic or social impact statement 

The Regulatory flexibility Act (RFA l 
re4uires administrative agencies to consider 
the effect of their actions on small entities. 
induding small bu~inesses. small non-profit 
enterprises. and small local governments. 5 
U.S.CA. § 603(a). 

4 Case~ that cite this headnote 

,,1inl'~ and .\ Jjnt'ra Is 

r> Federal Law ami Regulatt('n' 

Final rule enacted by Bureau of Lund 
:vtanagl·mcnt ( BLM) concern111g reclau)afiL\Jl 
of mining lands violated Regulatory 
Flexibility Act ( R FA), as BL\tl's certification 
that final rule would not ha\e sigruficant 
economtc nnp<~Cl on ~ubstant ial nwnber of 
~ma ll entit ie~ did not incorpora te correct 
definition of ··~mall entity:·· RfA reqtmed 

BLM to use Small Bu:;incss Ad ministration's 
definition of ··.,mall entity."" which. in case 
of miners. mean~ 500 or fewer cmplovees. 
and BLM's use of differen t delimtion violated 
pro~.:edure of Jaw demanded by RFA. 5 
U.S.C.A . ** 601(6). 605(b); 13 C.f R ~ 

121.201. 

3 Cases that cite this headnote 

\1ines and .\1inerals 
,;;;. Judicial review 

WESTLAW 

Remand of fina l rule cnacteJ hy Bur,·au 
of Land Managcm~:nr !BL;\1) concerning 
redamatwn of mmmg lands wa~ required. a ... 
rule's certifi~at ion. wh ich ~tated thilt fina l rule 

ViOHid not have significant economic tmpact 
on sub-;tdnttal number ot ~mall entrties. 
violated R.:gulatory Flexibility Act (R FA) 
due to cert ili~at ion's failure to im:orpnrate 
correct definition of ·'small entny·: contmued 
enforcement of rule was not warranted. as, 
in order to protect tmvironment again"t most 
potentially dangerous mining operations, 
BLM need only excrcist• its cxbting po\\ers 
hetween remand and its next fina l rule 
promulgation. and new rule's requirements 
Wtwld apparently have large impact on small 
miners. 5 U.S.C.A . ~ 601(6). 605(b), 61 1(4) 
(A. B): 13 C F .R § 121.201. 

2 Cases that cHe t h•s headnote 

. \ttorney~ and Law firms 

* Ill William Perry Pendley. Steven J. Lechner (Pro hac 
v1cd. Todd S. Welch. Denver. CO. for Plaint•ff 

Ruth Ann Storey. U.S. Dept. of Just ict-. En,Jronment 

and Natural Resources Div .. Natalie Eads. Office of 
s~'lil'itnr. U.S. Do.:pt. of Interior. Jere W. Glover. Ofilce 
of Advocacy.llknn P Harns. Otfice ol General Counsel. 
Small Business Admin.. Washington, DC'. (:.tmicus 
curiae). David P Kimball Il l. David J. Anmtrong, 
Gallagher & Kenncd) . P.t\. Phoent~. AZ. !ArnJCI cunae 
Arizona Min. A,~·n <.tnd Nevada Mill . Ass'n). for 
Defendiiuts 

*11 MEMORANDl.'.lf 

JUNE L. GREEN. District Judge. 

This matter is before the Court on opposing motions 
for summary judgment . The Plainti ff. Northwest Mining 
Association ("'J\T\V~A ··).disputes a fina l rule enacted by 

Defendant United Statec; Bureau of Land Management 
("'BLM "") concem ing reclamation of minmg lands The 
Small Business Administration ("S BA"') ~ubmitted an 
amiws curiat· brief in fav1.1r of NV{MA's posit ron . The 
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:\rizona Mining As~m:iatiun and 1he Nevada Mmmg 

Association Jointly subnuttL'd an am111 umac bncl. also 
m fa\Or of NWMA's po::.JtJOn. The Court heard om) 

.1rgumcnt on March 10. 1998. For the reasons that fo llow. 
NW'vlJ\'s motion i!l !!ranted and the BLYI's motion 1s 

demcu. 

L Buck gmwul 

In 1976. Congress enacted the Federal Lund Policy and 
'v1 anagement Act ("FLPMA"). 4.3 USC. *9 1701, ct 

1eq. ( 1994). Congress Jeclared in the FLPMA that 11 

JS the policy of the fede ral government. through the 
Secretar) of t he l ntnior. to manage public lands .. in a 

manner which recognizes the Nation's need for domestic 
~ources of minerals .. from public lands[.j" 43 U.S.C 

* 170J(a)( l2l. 1 Congress. however. also recognized the 
need to manage the public lands "in a manner that 
~~ill protect the quality of scientific. scenic. historical. 
ecological. environmental. air and atmospheric, water 
resource, and arch<:~eologit:al va1ut:s[.)" 43 U .S.C * I 70 l (a) 

(8) Acmrdingly , while managing public lands under the 
Act, the Secretary and the BLM must " take any action 

necessary to prevent unnecessary or undue degradatjon 
u[ the lands" by "n:gulation or otherwise.'' 43 \}.S.C. § 

I B2(b). 

!'he S.:cretary 1:. charged .. to promulgate rules and 
regulrJtiunh to cau y out th<' purpo'e~ of [the} <\ct ... 
43 L' .S.C. ~ I; ~0 The ,tdmini~tralor of Lhc>c rub 

and regu la tions.~~ the Director of the BLM, through 

the authority and a t the d 1rcct ion of the Secretary -n 
l l S.C * 173l(at. 

The BLNI 's ohhgatory duty to rrevcnt unnecessary 
nr undue degradatiLm of publk lands ha5 ~>igmticant 

applica ti1m in the mining i ndu~1ry . The e-<tract ion of 
hardrod ; mnu~rals. o;uch as gold Jnd copper, oft en 
mvolves the excavation of large open pits. ihe use of 
toxic chem ica l~. disruption of underground water. and 
van ous other negatJYe environmental effects. Historically. 
some miners abandoned their claims after the minerals ran 
out and left the land dist urbed. In many cases, the use 
uf million~ of dollar:. o f public fund~ has been n:q uin:d 

to recl<~im such old , abandoned mming operations and 
return them to ~n environmenlally sound sta te (Def. 
Mem. at 2- 3.) 

In 198 1. the BLM responded to th1s probkm by 
promulgati ng regulations. set fo rth in 43 C.F.R. ~ 3809. 

WESTLI\W 

whtch alloweu Jl to require bllllds f10m miner!) 111 
certam Situations Bnndmg: ensures a miner's compliance 
with en\'ironmental !-tandard~ by proactively fund ing the 
redarnation before the operation begins. In the evc:nt of a 
miner's default of 1ts reclamatiOn l>bligauon. the bond. or 
other surety. will fund the em·ironmental res to r;.~tion . not 

the public . (Def. 'v1em. at 2 1.) 

The original regub11ous dclineJ tlm~e levels of mmmg 

activ111es: ''casual" level use. where only negl1gible 

d isturbance of the land rec;ultc; (43 C.F R § JH09 .0- S(b)); 
··notice~ level use. where mining operations are greater 
than casual u~e but still disturb less than five acres per 
calendar ~ea r and where the operiltor need only submll 
a general notification of operations to the BL~1 before 
commencemen t (43 C.F.R ~ 3809,1-3(a)- (c)); and "plan~ 

level use.\\ here more than fi\ e acres per calentlar year are 
dislllrbcd and \.\here the operalor must submit a dctmled 

plan of all operat10ns and reclamation to be undertaken 
to the BLY1 fo r apprmal (43 C.F.R. § 3809.l-9(b)), The 
o riginal regulations allowed the BLM to require plan le\'t!l 
operators to post a bond to ensure the reclamation of 

disturbed areas. but such bonds were not mandatory to all 
p lan le\el operatiOn!- (43 C.F.R . 3809.l - 9(b)). 

On July 11 . I 99 I . the BL~J 1ssued a notice of proposed 
rulemaking to amend it.~ bonding requirement rule!>. 
The propo<;ed rule would require hond~ fnr all m1nin g. 
operatJon!) larger than casual level u:.e. 5fi r·ed Reg. 
31,602 ( 199 ll. Notice Je, el operators would be reqmred 
to post a S5.000 bonu for each claim. id. at 31.604. 

wh1lc plan lc"d operators would *12 he required to 

pll~l a bond in an amount ~pe~ificd b) the BLM. but 
m no ca"e to exceed S 1.000 per acre for exploratwnat 
opt~ra lwn~ and S2,000 per acre for mining operatiOns. !d. 
at 31,605. AddJtmnall). the proposed rule \'rould <t iiO\\ 

alternative financial instruments to be substituted for 
bonds, ul. at ~1.602. and would rt>qui re operators with a 
hP-.tory of nom:umph.uKe wtth BLM regulation~ t ll file 
plans on subsey uent operations which would normally be 
conducted on a no tice level. /d. at 31.602. 

The BLM stated that it would accept comments on the 
proposed rule amendments until September 9. 1991. id. at 
31,602, but later extended the wmment petiod to October 
9. 1991 (56 Fed Reg. 4 U 15 (199111. 

On February 28. 1997. almo~t six years after the original 
proposal. the BUvf issued the fina l rule. 62 Fed. Reg. 
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Q(l93 ( 1997). The final rule contamcd se\cral suhsta nt1 \'e 
difference~ from the proposed rule \\'hlch are pertinent 

to th1s Lase. \1ost nota bl). notice level and plan level 
operarors are e<tch 1equired by the fi nal rule to post bond:. 
fL' r 100 percent of tht• \">timalt'd rcclamatil)!l co"ts. !d. at 
9100, 91lll. 

>\Jdition;tlly, the fin<ll rul.: r.:qoin:s notice and plan kvd 

11pcrators w employ an ot1ts1de eng111eer to calculate Jnd 
u.·rtify the cost of redamation of the disturhed areas. 
id. at 9100-01. provide bonds for .d l its ex1sting minmg 
di!>turbanct:s w1thin ninet} days (if not in compliance 
with the rules). id. at 9103, and meet water quality 
~tandards for one year at the reclaimed site before the 
bond would be released. Id at 9102 . The final rule imposed 
crimimd sanctions on per~ons who knowingly Yiolate the 
reguh1 t ions ld at 9 10.1 

rhe BLM stated 1hat the rule. as cn<tcted, \\Ould not have 

a significant impact on a substantia l numb.:r of ~mall 
entities. ld. at 9099. The BLM defined ·'small entity .. as 

" an indi'-tduiil. small firm. o r partnership at arm's length 
from cootrol of any parent companies."' /d. <tt 9099. 

The NWMA seeks sumtm1ry judgment under the 
Admimstrative Procedure Act. 5 lf S C. §§ 55 1. et req 

( 1994) (" /\PA '') on I he basis that there wa." no notice in 
the proposed rule of the I 00 percent bond requi•.::ment. the 
professional third party engineer reqUirement. the water 
quali ty reqt11rcmcn1 , or oft he potenti;lllTIIlllnol ~anclmn~ . 

AltematiYely. the NWMA seeks summa1y judgment 
1mder the Regulatory Flexibility Act ("RFA "). 5 U.S.C 
~ 601, et .IClf. (1994) (a,, wnendt>d hy Pub.L . 104-1 21. 

Title IL llO Stat R6-l-67 ( 1996)) on the grounds that . 
when n:rtifying th.tt the fi nal rule would not have a 
'iJgmficant economic 1111pact ~111 a substantial number of 
small entities. the BLM did not use the Small Business 
1\dministration's definition of "sm<.~ll miner" and d id 

not follow the appropnate procedure for adopting an 
alternate definiiion as required by the R FA. 

Th~ BLM generally denies the NWMA's allegations and 
1tself moves the Court for summary judgmen t. arguing 
that the NWMA lacks standing to object. The BLI\1 
allege.~ that. since the NWMA failed to participate in 
the rulemaking proces' b! filing an} commen t~ during 
rhe appropriate period, the NWM/\ lacks standing to 

L'hallenge the new rule under the APA. l The BLM a lso 

WESTLAW 

a lleges that . because the NWMA IS not 1tselfa small en tit}. 
1t Jacks standing to challenge the new rule under the R FA 

r he NWMA a~sert~ that. in fact. 11 thd ,ubmit 

~vmm\!n t~. btu th.ll its record~ of su<:h have lxen lo~t 

in the inter. cning fi\ c ) car> I PL Mcm. 1\ t 12- IJ. PI 

Reply <t l J- 7.) 

II . Discu~.\itm 

The Court shall grant summary JUdgment "if the 

pleadings. depOsition~. anS\\ers to interrogatories. anti 
admissions on fde. together with the <lflidavirs, if an}, 
show tha t there 1s no genuine issue as ro any materia l 
fact and that the moving party is entitled to judgment 
as a matter of lcm ... Fed ,R .Civ.P. 56( c): Celotex CVIp. 

11. Culfl.'/1 , 477 U.S. 317, 106 S.Ct. 2548, 91 L. Ed.2d 265 
( 19R6). 

A. Standing of the l\1W~JA 
T he BLM chums that the NWMA doc:s not hJve standing 

to o bjt:ct to ib fina l rult' under either the APA or the R FA 
because it did not submit comments during the notice and 
comment period. The NWMA asserts that it *13 need 
not have submitLed comment~ because the BLM's ongin,d 
ru le pwpo::;al dtd not proper!) mfurm 1t that 11:. mtere~ t~ 

were at stake. The NWMA further assert~ that. in an} 
event. it has association:J l standing as a representati\'e o f 
its mcm bers. 

Ill The Pl<1i ntifT is cortcd The nature of the NW1VI/\\ 
cla~ms under the A PA b that tht•rc was msuffic1cnt not iCe 

of the •lltered and addn ional a:.pects ol the tinal rule 
given by the BLM in it:- initial proposal. There is no way 
the NW1VIA could have ~ubmitted comments regarding 
mterests it was twt mformed \.\.ere at stake. 

121 Tlw BLM a lso challenges the l'·rW\1A's assert ion oC 
associational st:lnding. contending that n does not apply 
to rulemaking procedures. The BL:'vl does not pro\·ide 

an explanation of why this is so. In Ww til 1'. Seldin. 4:!2 
U.S. 490.95 S Ct. 2197, 45 L.Ed.2d 343 ( 1975). and Hw11 
l' Wa,hington State Apple Adverttsing Comm'n. 432 U.S. 
333. 97 S.Ct 2..134. 53 L Fd.2d 383 ( 1977). the Supreme 
Court refined it:;. assot·iational standi ng doctrine into a 
three-prong test. 

"[A)n association has standing to 
bnng suit on behalf of its members 
\\ hen: (a) irs members would 
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o thern'I!>C have $\Jnthng to sue m 

theH own right; (bl the inte re!'tS 

1t :.ecks tn protcet are g..:rmdnc 

to the orgamzauon's purpose, and 
(c) nenher the cla im asserted nor 

the relief n:qucsteo requir('s thl· 

partJc1patwn of mdmdual members 
m the lawsuit " 

Hunt. 4.-n t:.s. at 343. 97 S Ct. 2434 

The Plaintiffhere meets these elements and the Court finds 
no basis to conclude that rulemaking should be regarded 

as e>.empt from this test. Accordingly. the Court finus that 

the NWMA has standing under the APA to ohject to the 

final rule a t issue here 

131 The BLM also claim~ that the NW\1 A lacks standing 
under the RegulatLlry Flexibility Act becau!>e the language 
of the RFA extends standing to seek JUdicial review only 

to a "small entity .. The R FA pro,·ides that "a small entity 

that is ad\'ersely affected or aggrieved by final agency 
action is entitled to judicial re\'iew ...... 5 U.S.C. § 611 (a) 

(!).Section 60 I (6) of the R FA states. in rel~van t part. th:ll 

tht: term ··small entit)- J:>ha ll have the same meuning a<~ 

tile term •·small orgamzalion:· Section 601(4) states. 1n 
relev<mt part. that the tenn '"~mall org:mization·· me<~ns 
"a ny not-for-profit enterprise \\ hich is indepenJently 

owned and operated anJ 1s not dommant in 1ts field ... . " 

Her..:. the BLM J ues not LOnte:.t tht: NWMA's assertion 
th<H it is an mdependently owned and operate<.! , not-for

profi t cnll:rprisc wh1ch 1s not dominant 10 tis field. (Pl. 

Mem. at 34-37.) Therefore. the NWMA 1s .1 ··sma ll entit) ·· 

a!l defined by the R fA and has f'tanding to object. 3 

It is probahle !hat the ]';WMA \\'uukl ai<.L\ have 

<tand1ng to nbjrct under the R FA based on 

.ts~ociation.:~l standing. dhcu~sed lllfl'tl 

B. Plaintiff's Claims llndf.'r th(.' APA 

1 ~1 The standa rd for judicial review of the BLM's actions 

here is set forth in Section 700 of the APA. The court shall 

··hll ld unlawful and ~el aside agency action. findings. and 
conclusions found to be ... arbitrllfy. capricious. an abuse 

of discretion. of otherwise not in accordance with the 
law:· 5 U .S.C. § 706(2)(,\). The Court must show "great 

tkfer~ncc" to the agency's int~rpretation of its own powers 

and responsibilities. EPA,. Natwnal Ct'ushed Stmzt' ,1\,1'11, 

449 I J S 64. lG. 10 I S.Ct 2lJ5. 66 L J.:.d .2d 26X (I YKO) 

(cil ahon om11tcd). 

151 161 fhe gist of the NW\-IA's numerous counts under 
the APA 1~ that the fin al rule enacted by the RLM is 

significantly JJITcrcnt from that o rig1nall; propOSL'U. The 

NWMA alleges that the differences are great enough to 

constilUte abuses of the notice and commem requirement, 

c; U .S.C' ~ 55~(h). and the ha~1" and purpo~e requirement. 
5 U.S.C ~ 55Jic). ot the APA. 1 he fin..1l rule. howewr. 

" need not match the rule pro posed [and] indeed must not 

if the record demands a change:· Kouril::.kJ v. Reich, 17 
F.Jd 1509. 1513 (D.C Cir.l994) (citations omitted). To 

do otherwist' •·would lead to the absurt.hty that ... the 

agency can learn from the comments on its proposals 

only at the peril of starting a new round of commentary ... 

lntematlc)na/ *J.a Hane.1tn Cn. I' Rlf(kei.llwus. 47R 
F.2d 615,632 n. 51 (D.C.Cir. llJ73). The test is whether 

the agency gave notice to interested parties that a 

different rule might be enacted . Konrtt:ky. 17 FJd at 

1513. Adequate notice IS given 1f t he fin<tl rule 1s a 
'·logtcal outgrowth·· of the proposed rule. Fcrti/i:£'1' Inst. 
1'. EPA 935 F.2d 1303, l3 11 (D.C.Cir.l991). T herefore 

the pertinent question to be asked in this case is \\.hether 
the BLM'~ tina I rule is a logical outgro\.\ th oft he rroposed 

rule. 

T he determinalion nf what rule i~ a logica l Olllgrowth 

nf another c;in he a difficul t ta~k and require detailed 

examination of the admmistrati\ e recorJ . for m~tance, 

the NWMA Hlleges tl1at the minimum bond amttunb 

required by the fina l rule cannot be a logical outgrowth 
of the max1mum amounts contemplated hy the pro posed 
rule. At first blush. this might seem to be one of t he 

NWMA\ st rongeM argument'>. An cxamin<tt ion of the 
atlrrmn~t ra ll\C reeurtl n;vcals that the rule propoS<il docs, 

indee-d, '>tate that bond <11\l OUnl<; fo r plan le\iel oper<~tlOn~:> 

· woultl be cappt:J a t $1.000 per acre for explorat ion 

actJ\ll leS and $2.000 for mining acllYHies:· 56 Fed.Reg. 

31,603. The proposal goes on. however, to state that 

"[c]omment!'. a re specifica lly requested on the adequtJcy of 
these definitions." !d. 

The request tor commentary on the defini tiOns rea1onablr 
cou lo be constm~d to induoc commentary on the 
adequacy of the dollar amount. which, in turn . rc'asonab!J 
could be fllUnJ fo constitu te aJequate notice that the 
rule might be ' hanged. It IS uncertain whether addit ional 

examination of comml!nt!'. recei\ ed would be indicative of 



Northwest Min . .Ass·n v_ Babbit1 5 F.Supp 2d 9 (1998) 
4-7ERC-Hi27 --------

the .tdequacv of the notice. It is a lso uncertain whether 

testimony ,,t tnal might prme dispositive of the is~ue. 

In other \\ ords, the l'l<~lm i ~ not rcadtly appl1cd to the 
~ummary JUdgment ~tandard , 1.e. that no reasonable 
factlind1.T could find for the BLM 111 th1s matter 

The Court doc~ not need to com.lm:t such an exhaustive 

exam111al!on of the administrative record to reach the 
merits of the NVv'M/\'s daims und<' r the APt\ hecause or 
the di:.pos1t1on of the1r da1m undc:r the RFA. 

C. Plaintiff's Claim Under the Regulatory Flexibilif)· Act 

The NW:\1A's claim under the RFA i!> that the BLM did 
not follO\\ 1he legal procedure requ ired b) the R FA when 

11 issued the final rule. 

[71 The RF A requin:!> aJmini~traLive agen<.:ie~ to con&iJn 
the etTect of their act tons on sm<~ II enrittes. mcluding small 
businesses, small non-profit enterpri~es, and small local 
go' ernml!nts. See 5 U .S.C §§ 60 I. t:t .\eq : Southwe~/em 

Pu Gmuth Alltunce 1' Brt~ltnt'l', 12 1 F3d 106, 11 8 (3d 
Cir.l997). Si'e aLw S.Rep. No. 96.. 878. at 1-fl ( 1980). 

When an ugency issues a ruk•making proposal, the RFA 
reqlJircs the agency to ··prepa re and make available f~,) r 

pubhl~:ornment an tnittal regulatory fle;\tbility analys1s" 
which will "de~cribe the impact of the propo:-.ed rule on 

~mall.:ntltJcs." 5 U.S.C * o03(a) Wh~.·n • s~uing a fina l rule. 
the admmi~trat1ve agency must <1 lso rn:pare and tSSIH.: a 
final r~gulatory lle11ibility analy.,is. 5 US C.* 604(a). 

181 Rather than prepare: tnlllal anJ tinal regubtor)' 

tlexibility analyses. the BLM cho~e to usc the e.xception 
allowed by Sectllln 1105 (If the R FA. s.::ction 605 provide,_ 

Sectwn:. 603 and 604 of this tttk 
:,hall not apply to an~ proposed 
or final n1le 1f the head of 
the agency certitie" that the rule 
will not. 1f promulgated. have a 

s1gmficant economu: impact on a 
substantial number of small entities. 
If the head of the agtmcy makes 
a certification under the preceding 
sentence, the agency shall publish 
such certification in the Federal 
Reg1ster at the time of publication 
of general notice of proposed 

rulemakmg for the rule or a t the 
time of publication of the final rule. 

WESlLAW . I 

along \\'lth a statement pro\'JtJmg the 
factual ba.s1s l\.1r ~uch cer1 1licatton. 
The Agency shall prO\ 1de :.uch 

cenitication and statement to the 
Chief Counsel for Advocacy or the 
Small Business Admim:,tratilln. 

5 u s (' § 605(b). 

In a section of. the final rule publication entitled 
"Compliance With Regulato ry Flexibility Act, .. the BLM 
stilted that the final rule "will not have a significant 

economic impact on a sub!>tantial number of small 
entit ies" * 15 62 Fcd.Reg. 9099. The BLM stated that . 

for the purposes of this certification under the RF A. the 
term "small entity" ts defined as " an indi\idual, !>mall fi rm. 
or partnership at am1's length fr~m1 the control of any 

par~nt~:ompauies " /d. The BLM set forth a short factual 
basis for the certification . !d. 

The nature ofNWMA 's challenge is that the BLM did not 
use the correct defin1tton of ··:.mall entity" (specifically. 
a small miner) when It made the "no significa nt impact" 
certification. 

The R rA reqwres agencies to use the Small Busmess 
Administralion's definition of ~mall entity Sect ion 601 of 
th~ RFA sets fL1rth. m rde\'ant part. " (!]or the pnrpn~.:s of 

this chapter ... the term ·small entit) · shall haYe the sdme 
ml!aningas the tc:rm·:,mall bu~ine~s· ..... "i \l .S C *601(GI 
The term ··small bu~iness" ha~ the ~ame meaning as the 
tcm1 ":-m.tll busmc.·~s concern .. under scctwn 3of t he Small 
Bu~messAc.·t.15l' S.C HJ2(1994) 5U.S.C.~fl0 1{3) . 

An examin,Hion of the Sm.tll Bustncss Act rt'vcals that 
the SHA may ''specify deta1led definitions or standards 
by wh1ch a business wnn·rn ma) be detrrmined tn be a 

sm .. dl busmess cotKt:rn for the purpo~e:. of[the Act) or an~ 
other Act." 15 USC § 632(a)(21(Al. The SBA publishes 
these small bu::.mes:. definllion!> m 13 C 1- .R. § 121.201. 
Division B of section 121.201 provides. in pert inent part. 
that mining concerns must ha\'e 500 or fewer employees 
to be considered "small." Jd. Therefore. the standa rd for 
"small miner" which the BLM must use when performing 
an Inittal or Final Regulatory Flexibility Analys1s o r 
when certifying "no significant impact" is d 500 or fewer 

employee standard. By using a definnion other than the 
SBA's. the BL \1 violated the procedure of law mandated 
by the statute. 
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The BLM. for its pJrt. argues that 11 ust~d a sub~equent 

C'ongres~ iona l JdimLJ<lTI uf ''M11<1ll nuner" used m recent 

h:gt,Jut ton ~This argument is un.:onYincing in light of the 

dearly mandated procedure nf lhl.' RFA. !'he Jefmitwns 
~ectwn of the R FA U5CS phral\es ~uch as .. ·~mall entity' 
\hull hm·e the same meamng .. ··and .. 'sma ll business' has 

tbe ~arne meaning: ... ". 5 l l.S.C ~ 6()1 (.:mphast~ addcu) 
Words such a::. these <.lo not leave room f1.) r alternate 
Interpretations by the agency. The ulti mate e\pres~>tOn of 
legt~l attve intent IS. of course .. m unambiguously worded 
-statute. 

'ipecrfically. the Department of the In terior and 
RelateJ Agencies Appropriations t\cl for Fbcal 'lear 
1993. 106 Stat IJ74, 1378- 791 1992). I.Dl'f Mcm. ,, t 
15- 26; Dcf. Reply at 14-15. ) 

l n~ofar a::. the BLM's t:at ilic.-a tion (i.t' . . that the limd 
rule would havt! no significant impat:t on a sub~tantial 

number of small entitJesl was withl)Ut observanct! of 
procedure required by law. the NWMA. as compla ining 
party, i:o enti tkJ 11.1 rdief. anti th1:. Court. t h~relor~. 

grants NWMA's motion for summary JUdgment on these 
grounds. 

0. Relief to be Granted Under the RF..\ 
J91 Section 611 nf the RFA. en titled Judit:ial R t<vle\\ . 

pro' idt:s. in pt:rllncnl part: 

In granting any relief in an action 

umlcr this s~:~uon. the nrurt sha II 
order the agency to take correcuve 

action consistent with this chapte1 .. 
including. hut not Jimitell to, 
remc~ ndmg the rule to the agenc\. 
and deferring the enforcement o f 

the rule again~t sma ll entitie~ u11less 

the court finds thJt contulUed 
enfon.:emcnt of the rule 1s in tht' 
pubhl mterest. 

5 U .S.C. § 611(4)(A)-(Bl. Consequently. the issue is what 
the public interest 1S here. 

fhe Bl\,L arguing for continued enforcement, \\Jrns of 
potential publicly f11nded restoration e1Torts and cites a 
ten-year old report <>howing an estimated res10rati•10 cmt 
of :!>28-l million for a parcel of federal land that had been 

WESII'LAW 

left unreclaimed. Scl' ~CIIt 'r(i//J GAO/RCED ~X- 123BR 
(April 1988). 

The Courl. however, IS uncom inccd 1:>: such anccdntal 

cvtdcnce. In fa~:t. the Court does not fmd that much 
would change should enforcement be discontinued. Large. 
o pcn-pil mines a re alrcettl} ~ubjet:l ltl Lh~nl.'l ionary bond 
reqwremeots b~ the BLM as plan level operatwns. 4 ~ 
C.F.R. § JR09 1-i)(b ) Moreover. the BLM admit<> that tt 
already ha!> in phu.:c: a pnlicy whi~:h telJUire~ 100 ~n.:ent 

bondmg fo r all rninmg operations "'-h11.:h use * 16 cy<mide 
or other dangerous leachates. IDef. Mem. at 6. 8: Def 
Reply at 8 ) 1 n other words. to protect the environment 
again~ I the mo~ l poknti<r lly dangerous mining operahons. 
the BLM need only exen:ise Jls existing powers between a 
remand and its next final rule prtlmulgat ion. 

Morco\'er. the new rule's requirements concerning the 
amount of n:gulatiun on Lht: smallt'r notice level mining 
opera tions. the dollar amounts the BL:Vl can reqtme 

for all bonds. and t he additional procedural expenses 
111curred by mmers when obtaining the bonds. appear 
to have a large impact on the !>mall miner. EITet:t~ on 

small busint.'sses and industry-widl· changes in regulator} 
e:-.penses. however. are precisely wh.ll the procedural 
safeguanh of the RFA and the APA are~~ in plctce 
tn .tddrc~~ A d.um I hc1t the puhl i<.. mtere~t ret.Juircs 
an exception to the R FA and A PA because of the 
\"t"IY interests they protect requires a better sho\\ in g. of 
th reatened I'OClt' lal harm than the BLM has produced 

here 

I inally. tht> BLM sta te~ th.tt. upon remand. any new 
rule promulgation '' 11l be Jclaycd because Congress 
ha~ prohibited the BLM fwm publi~hing nt'w hardrod. 

mmmg rule propo~ab unt1l Nnvcmbcr 15, IY98. 5 

St'c Depurtment of the Interior and Related Agencres 
Appropnahons Act ror Frscal Year 1948. Pub L. ;\lo 
105-83 § 339 ( 19'J7). Whtk true. the BLM 1tselfdelayeJ 

enacting a new rule for roughly nine years ufter the 
i,;suan.:e of the GAO report and fi\ e and lllle-half years 
alter its own rule proposal. The BLM hH\ not explained 
rhis delay m ligh t of its a lleged urgency. The absence of 
alal.'n ty b) the BLM in this matter convinces the Court 
that another brref delay will not bt: contrary to the public 
mteresL 
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5 The BLM did not address this argument in its briefs. 

nor did it file a post-hearing brief. It mentioned this 

argument briefly during oral argument only. 

II I. Conclusion 

While recognizing the public interest in preserving the 

e1wironment. the Court also recognizes the public interest 

in presening the rights of parties which are a!Tected 

by government regulation to be adequately informed 

when their interests are at stake and to participate in 

the regulatory process as directed by Congress. For this 

reason and for the reasons stated in this memorandum. 

the Court remands the final rule to the BLM for 

procedures consistent with this opinion. Accordingly. the 

Plainti!Ts motion for summary judgment is granted. and 

the Defendant's motion for summary judgment is denied. 

An appropriate Order accompanies this Memorandum. 

ORDER 

For the reasons set forth in the accompanying 

Memorandum and the entire record in this case. it is by 

the Court this I 3th day of May 1998 

ORDERED that Plaintiff Northwest Mining 

Association's Motion for Summary Judgment 1s 

GRAJ\'TED: it is further 

ORDERED that the Defendant\ Motion for Summary 

Judgment is DEJ\'TED: it is further 

ORDERED that the final rule at 1ssue here is remanded to 

the Defendant for procedures consistent with the attached 

Memorandum. 

All Citations 

5 F.Supp.2d 9. 47 ERC 1627 
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Kc}CJtc Ydlm• Flag N~gl!llve Treatment 

D1~ 1 mgu"hed b~ """ Joc~quin R"er Group Authortt) v Naunnal 
1\farm: F"hc1 i.-~ Sen ICC. E.D.c at .. .lUI) 1 '1. 201 I 

9QS F.Supp. 1411 

United Sta tes District Court, M.D. 1--1orida, 

Tampa Di,ision. 

SOUTHERN OFFSHORE FISH lNG 

ASSOCIATION et al., Plamtiff5., 

\. 

William M. DALEY, Defendant. 

No. 97-1134- CIV- T -23C. 

l 
Feb. 24, 1998. 

Coalition of shark fishermen and shari.. iishinJ; 

organizat iOns brought action ch<~ llcnging fishery 

man<~gtment plan (FMPJ imposed for A tlan tic ~harks by 

Secreta ry of Commerce. which esta bli!.hed commercia l 

harvest 4 uotas for some ~>pccie~. O n cross-mot ions for 
summMy judgment. the Distr ict Coun . Merryday. J.. held 

that: (I) daims that Secretar) had viola ted provi~ion~ 

of M agnuson Act reqwri ng consideriltio n of impact to 
l Jn ited States fishermen. and traditwnal fishing patterns. 
were not uonjusticiable polit ical questions; but (2) 

allegatto ns that Secre tary had failed to act internationally 

a.~ required by Act were non just 1ciah l~: (3) Secretar) 

comphcd w11h provistons of Act req umng consideration 

of effects of conservat ion measures. and managemeut of 

'-Locks ~>f fi~h a:. a uni t: (4) prnce~~ u~ed in r,1rmula ting 

F\1 P wa:. not arbitrary or caprit.:tous: and (51 FM P dtd 

not violate National Swndards One and T\\'o under Act: 

h ut (6) Secretary had fmled to comply with reqmrements 

of Regu la tory f lcxibility Act 

Judgment for plaintiffs in part. judgment for defendant in 

part. and remanded. 

West HeadnLltes t2n) 

Ill -\dministratiH• Law and Procedure 

~ Legislative questions: rule-making 

Court's plenary responstbihty in connection 

wi th challenge to administrat i\e rule under 

Administ r<~tive Procedure Act (APA) is to 

WESTLAW 

121 

131 

141 

re\Jt:\\ the admtmstratJve record. and to apply 

the law to this record. 5 U.S.C.A . * 551 et seq. 

Cases that cite this headnote 

r\dministrathe Law and Procedure 

..,. Validity 

Adm inist rative regulatton tS mvaltd under 

/\dm in i~trativc Procedure Act tAPA) if revtew 

rt:H~als that agency bas relied on factors which 

Congress has not intended it to consider. 

ent irely failed to con!>ider an importan t aspect 

of the p roblem. offered an explana tion for 

its decision that nms counte r to the e"idence 

befo re the agency. or i ~ so implau~ible that it 

could not be <Jscnbed tu a d ifference in view 

or the p roduct of agency expertise. 5 U.S.C.A 
§ 706(2)(A). 

I Cases that cite this headnote 

Administra tive La'v and Procedure 
¥- Legislative questions. rule-making 

Court's role tn reviewing chall.:nged 

admmistrat tve regulat ion under 

Administmtive Procedure Act (APA) is to 

assure that the agency action was based on a 

consideration of re levant factors. a nd that the 

agency has e\erctsed rc<t-;oned discretion. \l ith 

rea~ons tha t do not deviate from 0 r ignore the 

asccrtamablc legislative m tcnt. 5 l'.S.C.A. ~ 

706(2)CA). 

Cases that cite this headnote 

Fish 

.-- Pre:-ervation and propagation 

Under \tlagnu!-oon Act. Secretary or 
Commerce ret<uns broad d iscretion to 

promulgate regulations, and warrants 

cautious deference in matters falling. 

wi thin his studied special ty and concerning 

which equivocal evidence and genuine 

scientific debate abound. Magnuson Fishery 
Conservat ion and Management Act, § 1 et 

seq., us amended. 16 U S.C.A. § 1801 et seq 

4 Cases that cite! this headnote 
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151 FiY>h 
~ Preser\'ation and prop.tg«hou 

SectiLm of Magnw ... )n Act requu ing Secretary 

\)f Commerce tn comrl) " ith ~;pecific 

reqmrcm~:nts 10 Lll iHlcll lllll wllh preparatwn 

and tmplementation of ftsha) managemeut 

rlan (F\ilP) or plan amendment applied 

Ill actions of Sccrctar) m adopt in!! ~\I P 

e~tahh~htng comtnerlt.ll h,tl\e\1 quota' for 

capture of Atlanuc~hark:.. \11agnu~on fi~her} 

Cvn~enauon anJ M:.magement At:t. § 30-l(g) 

( 1). as amended. 16 U S.C.A ~ 1854(g)( I) 

Cases that cite this headnote 

Statutes 

• General and ~reo he term~ anti 

prO\ isions;ejusdem generi~ 

Statures 

.- (,cncral and .,pecilll· 'latute~ 

Sfl\'Cifil teml' tn ,t,JIUll' pn•\;HI owr the 

general m the ~ame or .1nother !\tatute which 

otherwise might be controllmg 

Case-., that cite th•~ headnot\.' 

lt>l Constitutional Law 

Fi'>h 
.. Presen·atJon ,md propagation 

Under sect1on of f agnu ... on Act requinng 

Clretal} of Commcn:e to com pi) '' iLh 

spccilic rcqutrcments tn prepanng and 

unplt:menting li~her} man.tgement plan 

( FMP) or plan amendment. Secretaf) 

must evaluate practical experiences under 

the new plan to en.1ble the j udicious 

fonnulallun of emeud.ltlll115 ;vragnu~on 

Ftshery Conservation and M .tnagemem Act. ~ 

~0-l(g)( I). as ametHkd. I o l S ( - " ~ I X5-l(gl 

( I ). 

Fio;h 

""" Preserv • .ll ion and propagat1on 

ection of \1a!!nu-.on '\~t 1\hi~:h ~ta te~ 

th:Jt Secretary ol < nmrnercc .;ha ll have 

gew:ral respon :-.1b1 ht~ to ca1 r) out an) fisher: 

management plan ( F \1 Pl or <~mendment 

that he appro-.cs or prepare\ docs not 

lunit effect of ~eparate prm·1s1on of 

Acl. under which St:erctary mu:.t meet 

spec1lic requirements in connect1on with 

pn:paration and unplcmt:ntation of FMP 

or plan amendment. Magnuson Fishery 

Conservation and ;..,1anag.ement Act.~ 30-l(g) 

( I). 305(d). a~ amended. I o U.S.C A. ~ 
JR'i4(g)(l). l85'5(d l 

WEST LAW 

I lUI 

., Political Questions 

Cl:.11mo; h) commerlt.t l 

Secreta!} of Commerce 
tJo;hermen that 

had failed to 

com pi\' wi th pro\ tsiun<> nf Magnuson Act 

reqUiring Secretary to C\diUdte ltkel) effect~ 

of con~erYauon and milnagement measure~ 

and minimize to extent pracltcable any 

di:.ad\'antage to United Sta tes fi~hcrmcn. and 

to take mto ctmt.~dera tton tradit tunal fhhing 

pattern~ of fio;hing \C~<>el<:. tn connecnon with 

cnmmeretal han·e~t quot.t' adoplt'd for '\h:.tr h 

under ti~her) m.utagemeut pi.UJ ( F~fP). 

''ere not nonJu~uc~o~ ble pllllt tlill que;,Uons. 

'\tatute'> in que~uon neither prescribed 

agenda or formula lor I ore1gn pohc}. 

nor otherwtse tntr udeJ 011 an) go\ernment 

function assigned C\dusivcl) to cwcuti\·c 

hraneh. Magn u:-on hshcry ( 1m:-crYation and 

Management Act.~ J04( g)( I)(('). (g)( II( G )(it 1. 

<1!. amended. I ll t 1 S ( .t\ ~ I X~4(g)( II( C), (r,J 

( I )((J)(II). 

Constitutional La" 
~ Fl1reign pulicy ;Wd national defen'e 

( la1ms by commerci.tl tish..:rmen that 

Secretary or Labor had \ ILllatcd pro\ is Ions 

of .\1agnuson Act reqtunng him to 

dtligentl~ pur::.ue. through international 

cnt tlle~. romparahlc mtcrnattondl fi:.hel} 

m.m.•gemcnt measures lor mtgrator) species. 

and pmmote intern.ttwnal cono..en at ion 
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of fish. in connectit•n \\> Hh ~:owmcrc1<tl 

ha rvest quotas adopted for ~harks undet 

lishery management plan (FMP), were 

nonJU~tlciab lc pohtu.:al q u'-'Siions; statutc~ in 

qm:st1011:> touchcd dircctl) on ~ubject of 

negot iations with other countries. which is 

subJect cons ll tut wn:.~lly a~s1gned to exel'ullvc 
branch. Magnuson f' Is!H~ r) Com.en a tton aru.J 
Management Act, ~ 304(g)( I )IF). (g)( I )(G) 

(i1i ), a-" amended . I(, U S.C. -\. * I !\54( g)(l)( F). 

(g)( I)(G )(sii). 

I Cases that cite th1s headnote 

1111 Constitutional Law 
. ,., Foreign poliq and nat tonal defense 

Constitutional Law 
._ Fore ign polic) and national defense 

Const itution empowers neither Congress no r 

the courts to in:-.truc t the President a nd h1s 

subordinates when or how to engage in 

international negotia tion:.. 

Cases that ci te thi:, headnote 

1121 Constitutional Lal\ 
~ Natu re and -;cope in general 

Con!--titut ion C\l l111ll i h the negotia tio n nf 

treattes wnh forc1gn nation~ to the execut t\ e 
branch. and thus. internat iona l negotia tions. 

includi ng bo th their !'Ubstancc and thei r 

~ch.::J ulmg. a re ma tter:, \\i th 111 the te .\tually 

d isposed te rri tory of the executive branch . 

Ll .S.C.A. Const. Art. 2. * 2. cl. 2. 

Cases tha t cite this headnote 

1131 C'o~titutiona l Law 
• - f oreign policy and national defense 

Matt~r~ relating to the conduct of foreign 

rela tions a re so ~::xclusivt:ly ent ru!>tcd to the 

poli tical bram:he:- of government a~ to be 
la rgely immune from JUdicial inquiry or 
interference. 

Cases that cite this headnote 

1141 f ish 

~ Prc!'tcrvation and prppagation 

Ac twns of Secretar} of C ommercc 111 

connection with fi!-.her) manl.lgement plan 

(F.YIP) which established hane:c-t q uo ta~ 

fo r At lantic sharks satisfied requnements 

under M agnuson Act that Secretary 

seek to fo rm internationa l agreements 
regarding pre~t!f\'<Jt ion nf fisheries: Secreta ry 
wa~ umlc rtakmg measures to manage 

Atla ntic ~harks on an International scale, 
includ ing coope ra tion with mt~:rnationa l 

commission. tagging studies. and JOint study 

programs. Magnuson Fishery Conse rva tion 

und Management Act. * 304(g)(l )(F). (g)(l) 

(G }(•ii), as amended, 16 Ll .S.C.A. § 1854{glll) 
(F ). (g)( I J(G )( iii) . 

Cases that d te thts headnote 

1151 l' is h 
.,_ Preservation and propagation 

Secretary of Commerce acted consistent 
wi th pro\ i~ion of ~agnuson Act. which 

requ1res consideration of l ikel~ effects of 

conservat ion and management measures on 
affected ti~henes, and mmimi?ation of :m) 

d s~.:t<hantagc 1\) Un 1tc:d Sta te~ fbherm~n 

in Jelation to fo reign competito rs. in 
adoptmg. fi ~ hery management plan ( FMP) 
whtch cstabhshcd quotas fo r harvcs tmg 

of At lantic sharks: due to lack of 

conclu~i•e i nformat ion. dctt::rmin ing rd aU\'t' 

disad"antagc to Ana:rican li , hcrmen wat

diflicul t jf not impossible, and Secretar) 

con!>idered a nJ rejected H lt ~: rnat ive of 

clusmg altogethc:r the Uniteu Sta tes ~hark 

fishery. Magnuson Ftshery Conservation and 

Ma nagement Act, s 304(g)( l )(Cl. as amended, 

16 lJ.S.CA. § 1R54(g)(l)(C) . 

Cases that c1te thss headnote 

11 61 Fish 
- Preservation and propagation 

S~crctary o f Commerce actl!d consistent 

w1th pro\ ision of Magnuson Al.'t wh1ch 

requ ires that. to e:nent prac ticable. individual 

s tock of fish .should be managed as 
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,, untt. 111 atloptmg fi~ht'l') m.magemcnt 

plan ( ft\ IPI \.\ htth e~tahh~hctl yuot~ lin 
hane,tmg nf \tl.lll lh.: ~harb. tlue to lad. uf 

t:vndu~t\t: mtormatton. determining relati,-e 

Jt~.JJ\..tOt.Jgc ll' Amcncan fi~hc::rmc::n w,t'> 

dtfllcult 11 not 1mposo;tble. and Secretan 

''ii' pur ... umt mea,urec; to manage .;;hark.:. 
on mtcrn.thondl ba''' vla!!nu~on Fi~her) 

Con,cn.tlton ,mJ :'vl.tnagc::mcnt Ad,~ 3~(gl 

( ll(C). "' .1mended. 16 li.S.C A.~ 185-l(g)(l l 
(C) 

1 C asc-; that cite this headnote 

1171 Fi<oh 
.- p, t:'e' Htlton anti propagation 

Proce~~ u'cd b) Sccrctar) of Labor m 

e.,tabh~hmg thher) managc::ment plan ( FMPI 
tor At l.mllc sharks pur<>uant to :vl agnuson 

h. ct. under '' h tch han·est quotas were 
cst.1bh~hetl for some shark 'ilfieties. was not 

<~rbttrttr~ and ~.:apn~tou~. as would rentler plan 
tm ,ahd unde1 Atlmint'ilrat iH~ Pfl)ceJure '\c t 

( \PA). r~.:ortl lfll.hcatctl contmumg decline 

111 ~toe~ of 'hMI..s. and '' htle Inlorm,\IIon 

tt:~<lldtn)! mi)!rauun \\,,,uncertain. e\1dencc:: 
.;upporled attl·mph to lirmt ... h.uk han·e;;tmg. 

:; l .S.( 1\. ~ 70oi:!)(Al; \lagnu-.on risher~ 

( on~el\ at ton illld Management Act. S 2 et 

'1!4 . "~ .Jrnendctl. I ft l ; ~.C A * I XO I cl :-ey 

Ca:-.e.., that cite I hi., headnote 

11SI Fi')h 

• Prt•,cr.atmn .tnd prnp•• g . .Htun 

1201 

)tcld on .t ~,.,,lllllllllllg ba~J~ ~ lagnusnn 

,.,,hc::r~ ( nn~en tilton and Management Act.~ 

3fl i(J.)( ll. d\ .lmcndt:d. 16 u .~ ( \. ~ 1851(a) 

I II 

Pre.,cnalttm anJ pr11paga11on 

Untie• , <ttHHI.t l St,antlartl Tv. o of Magnuson 
Act, wh1ch prm:1de;. that fish conser\'atJon 

and management measure:. ~h.tll be based 
upon the bc-,t :-.~:tcntitio.: inform,Jtion available, 
SccJet.try ol (onunc::tce mu::.t tlerive his 
determinations from the sum of pertinent 

and'" ailable inf\1nnattOO. Magnuson Fishery 

( onsen at ion untl Management Act, ~ 301 (a) 
(2). a!> amentled. 16 USC A. ~ 1851(aH2l. 

4 Ca'e" that lite thi!) headnote 

Prc:;cn.lllon .md propagation 

h'her) m,tnagement p lan (I MP) lor Atlantic 

~h..trl..' ..ttlopll'tl hy Secretar~ of Commerce 

under \ 1agnuc;on t\ct, '' luch established 
haJ\e\1 1.1\l<ltJ'> IIH -;ome '-hark <~pecie~. did 
not \ ll'l.tt<' N.ttll'll:tl St;mtlard Two of Al·t . 

wludt IClJUire~ con,cnat1on .mtlmanagemenl 
mca::.ur e~ to he ha\cd on the best scientific 

inl'ormat1110 ,1\.:nlahlt:: \\ h1le data relied 

upon d1d not y1eld Jetmtttve conchl"tons. 10 

many rt:spects . report re lied on d1d ind.icate 
that ~hark ~ltll' ks were depleting due to 

msutlku.:nt 1\ rq~ul.ttcd h..trvcsts. ..tnd that 

correcti\e action wa:. neces~ary Magnuson 

F-ishery l onser\'ath)n anJ Management Act,* 

301(.t)(2l. as .unendcd. 16 LT.S.C.A. * 185 \(a\ 

(2) 

I t~her} tllJn.tgement plan ( FM P) tor Atlantic 
~hark~ adopted by Secretary of Commerce 

Ulldct \1 agnu,Pn 1\ct. \\ hich cstablto;;hed 
hancq ~uot ac; lor ~orne:: !>hark spectes. dtd 
not \ iolate N;lttonal St.mdard One of ..\ct . 

wh1d1 rc.•qutre' that all co n.,enauon and 
manago.:mcnt mea-;urcs pre1·cnt O\'crfishing 

'' h1lt: .ll h1e\ mg. on a contmuing ba!>b. 
the opttmum ~ ield fo r ti-.hing industry: 
unJe, elopc!d ~c•ence and mcornplete data 
precluded precise <;tJndard. and quotas 

e'>t<tbh~hc::J \\ere clln~istcn t 1\lth preventing 

n\t:rfi,h•ng wh1le awalling onset of optimum 

1211 Fio;h 

WESTLAW 

Pn~--er.ation a nd propaga tion 

I nconclu\1\ ene'' alone do~ not preclude 

Sccrct.tr} of Commerce from actmg based 

t'n a thorough l'On~idcmtion of available 

and relevant tl.ll..t when ~stabhshing fhher} 
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management pl.tn (F\t1 PI. ,1, rl'qlltrl!d under 
N<ttlonal Standard TWcl of M.lfOll'-0 11 Al l. 
~m~.:c ll i fficult1c~ \\i th the data .mJ the 
nature of the ,cient1fic method ;ue e'\pecteJ 
in managint• " resource as d us1 \ 'C a~ a 
fi~hl!T) . Magnu,on f1 ,hc:ry Con-;crvallnn and 
M.magemen t Act,~ 301(a)(2) . .1~ ;uneuded. 16 
US C.A. § l!\51{a)(2). 

3 Ca-..c" that ette thrs headnote 

Pre--en 1t1on and propagation 

Certification by N .. lllonal Manne Fishery 
Service (N~1FS) thd t propo~ed lishery 
management plan ( f \1P) fnr \tlantic. 
shark., under Magnu~on Act was no t 
expected to -..1gntlicantly affect a suhst.mtml 
number of small entitle<;. d1d not sall o;ly 
Regulato r) llexibility .1\ct <R I Al. and 
thu~ did Jltl l provide e:\cmption front 
rc:qlllrement under RF A that milia I regulator\' 
llC\ Ibility an<~l:,..,i:- be performed, certification 
condutkd . without adequate fou mlation. 
th<ll quota~ \\ uuld not ~~~ullfic,mtl ) aftt:et 
~harl, fishene'. and that "hark fi,hermen 
were q ui te adaptive with resped to their 
il \cilhoocJ. 5 ll.S ( .A ~ 601: Magnu'\'" 
fJ:-.Ia:r~ (ort~t,atiOil .111J M.llJa).!l'lllC::nt .\ \.1 . 
~ 2 r r ~eq., a~ amencJed . In l l S.C A ~ IXOil't 
~eq 

1231 J.i. .. h 
• Prescrvallon and propagation 

Ftn.ll Tt'!(U lattlr) fle\rhtl it) anrtl\'1\1 ~ (RFR AI 
prepMed 10 cc)nnectton \\ llh propo,ed fi~he!J 
management plan (l· MP) lor Atlanttc sha rk.\ 
under ~1agnuson A~.:t. which establishecJ 
haf\ e~t quota~ for ~orne spe\.'tes, d1d not 
~atis fy reqUiremen ts of Regulatory Flexrbility 
Act (RfA). RfA lacked adequa te foundattun 
lllr its condu.,,on~ th.ll quoUI' W\lUid not 
~1gnrticant l) <t!Tect ~hark fishenc:-, and that 
~hat k fishc:1 men \I. en.: quite adaptive -w ith 
re,pcet to their li\l.!l ihood. " L S C.A ~ 
tt04. :vtagnu,on Fif-hC r) Con<>en at1on .tnd 

WESllAW 

---

\.-lanagemt·nt ,\Ll, ~ :' ct ~t:q. a~ ,tm~nded 16 
US l .A.§ ll<lll t'tseq. 

Ca'e' that c1te rhh headnute 

INI Admini.,trath e l.an and Procedure 
f tonllt111t ur 'ocwlnnpact 'tatement 

Wh1lc: R t:gulc~ t or) Flc\ihtilt) Act ( R FA) docs 
not reqmre mcdlan~~.:.tl c\,tLtltucJe. II com~h 
admmt~rnliJ\e . tgenc~ to m,tke a re.Nmablc. 
gvocJ-faith effl.lrt. pnor t~l 1~suancc ,lf a fi nal 
rule. 10 in lorm the pubhc: about potentral 
ad,er'e t:ITet.t' ,_,r prop'''"'' .tnd about le" 
harmfulaltcrn.tt tvcs. 5 t 1 S C.A ~ 601 et :;eq. 

Ca'e-. that ~:itt: thi' hcadn~lle 

1251 Administra t iw La\\ and Procedure 

Remand 

R egulatory Flcxtbility Act (RFA) aiTords 
con~iuerabJe ui~cret i Ofl tn formulating 
an .1ppropnate remed~ for fa1lure of 
adnumstratt \ e agency to comply w1th RFA's 
re4uirement1.. and in granting rel ief for a 
, mlalton . .t l•'Urt may take t.orrcdi\C actwn 
whllh tncludc' rcmandmg thc 1111!! h1 thl' 
agenq a nd defet ring eulorcement o f the rule 
agJmst .;m.tl l entities unlec;s the rnurt tlnJ, 
th<ll cont1mrecJ cnfon:emcnt of thc ntle •~ m till' 
pubhc inte rl·c;t 5 US.( A.~ 6ll(alt4) 

Ca~C' that CltC: thj, he;~cJnotc 

Presen at ion and prnpagatron 

Appropriate remedy fM Jack of compliance 
h) Se ... rctar~ of Comml·r~.c With rl·qtnremcnh 
o l Regulatut ~ r-Je\lbrht) A~.:t (RT ,\) Ill 

connection with promulgation nf fi:-her) 
management plan (F\1Pllor Atlanttc shark'. 
under :-..tagnu.;on Act. which cstabhshed 
harvest q uo tas fo r ~ome ~peeieb. aucJ 
for ecretary'<; \iolation of pro\ 1St on<; of 
~t.tgnuson Act m promulgaung mle, was 
remand wtth instruct ions to undertJh 
ration.t l con~idcration l1fecononuc cffc..:ts and 
poten ual altcrnau'e~ to quotas " U.S.C.A 
~ nll(a)(4): Magnuson h~hery Consen•aunn 
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;tnd Management Act.~ 2 et seq . as amended. 
16 U.S.C A§ 1801 et seq. 

I Cases that CJLe this headnote 

.\ ttorne~·s and La\\ Firm~ 

"' 1415 Charles Paul Schropp. Schropp. Buell & [lltgctt. 
P.A .. Tampa. FL. David E. Frulle1. Brand. Lowell & 
Ryan. P.C .. Washington. DC for Southern Offshore 
Fishing Assnc .. Directed Shark Fishery Assoc .. Seafood 
Atlantic Inc .. Fishermen's Ice and Bait. Inc .• Harrison 
lnt'l. Enterprises. lnc .. Will ie R. Etheridge Seafl)Od C'o .. 

Im: .. Tristram Colket. Harold West. Bruce Stiller. and 
G len Hopkins. 

Mark A. Brown. Wildlife & Manne Resources Sect1on. 
Environment & Natural Resources Oiv .. Washington. 
DC. Mariam McCall. NOAA GCF. Silver Spring. MD. 
for William M. Daley. Secretary of Commerce. 

Cl1dy Fowler Davi!>. Macfarlane. Ferguson & McMullen. 
Tampa. FL. Colin C Deihl, Dawn McKnight . Mark 
Hughes. Eanhlaw. Un1versity of Denver School of 
Lit\\ . Foote Law. Denver. CO. for Center for Marine 
Cun<Servation. Nattonal Audubon Soc1cty Inc .• Natural 
Re~nun:es Delen~e Council, Inc.. Bkldivers1ty Legal 
Foundauon. Am1c1 (\mae 

ORDER 

.\1ERRYDAY. Di~trict Judge. 

l'he plamllffs. a coalitil1n of shari. fishermen and sha rk 
fishing organizations. challen~e the 11.)97 commemal 

harve->t 4uot,1s impo!led by the Urnted States SecretJr)' of 
Commerce and his designees ("Secret:.~ ry") for the capture 
of Atlantic sharks currently um.ler federal management 
The plaintiffs allege that the administrative decision is 
unsu pporled by the record and i ~ Cl'll trary to law. I 
conclude tll<t t the Secretary acted WJt lun his regulatory 
discretion in setting the quotas but fai led to conduct a 
proper analysis to determine the quotas' econom1c effect 
on !>mull busines\e\. 

T he Atlantic S hark Fisher) 

/\ t least 7J shark spec1es mhab1t the Allanite coast 

vt' the Unitc::J States. the Gulf of Mex.ico. -tnd the 
C01nblxan Sea. U.S. fishermen hane~t (the preY alent 
euphemism for commerCI<ll a nd spmts Ji~hmg) shark~ 

hnth recreationally and commercially. Although smdll. 

localized ~hark fisheries have existed along a ll U.S coasts 
for ma ny years. shark fishing has incre.tsed in recent 
years as domestic and international markets expanded 
pari pu,·w with increase~ 1r1 demand for sundry shark 
products. including fin ~. meat. and hides. In the 1970's 
and 1980'~ the U.S. government actiYely promoted 
cmnmarial e'\ploita tion of the Atlantk ::.ha rk fishery 
The government's obJccllve was to deYelop a presumably 
"underutllized resource" and to relieve the acute tishmg 
pressure on more commercially popular fish stOcks. 
Fishermen. including some of the mdivid ual r laintiffs in 
this case, undertook commerc1al shark fis hing m the 1980's 
as a result of the government's promotional efforts. 

"Dtrected shark fishing vessels" - boats purchased. 
equipped. and operated chietly for commercial ~hark 
fishing- art• usually ~rtHtll (-l5 feet or k·M; in length) 
compared tn typ1Lal wmmercial fi~hmg vcs~eb. The shark 
fishery became a "small boat" fishe ry whe11 m 1994 the 

unposiuun uf a strict 4.000 puunc..l pet trip limit rendered 
fishing by larger vesseb economically unfea.~ihlt'. Often 
owned dnd opcre~ ted by md1nduals. dircded vessels are 
sa iled h] small crews. yield only frai l proli t~. and \lmture 
mlo US waters onl}. A few sdf-t•mploycd fi~hermcn . 

mcludmg *1416 some parti~s to this ca~<:. tle,ote a 
large portion of t helf commcrcwl efforts tv the cupture 
of Atlantic shad, ~pent:,. e~peL'HJ ily l<1rge coat-tell ~harks. 
Other \c..,sd s harve~l ~ harks ,1s ..tn mcKienlto thl'Jr pursUit 
of other Atlanti(; migratory 'pec1c~. mcluding tuna and 
S\\ oTi.lfi;.h Unlike the directed shark \'\!'isck the larger. 
oceaniL 'essels range l.tr heyond l l.S. \\a ters. 

In February. I C)Q7. 1.598 U.S. vessels were licensed to 
Lommercially harvest shark~ in the Atlantic Ocean and 
the Gull' of Mexico. Recen t increases in commercial 
shark fishing ha\e not Jecreascd the popularity of 
recreational shark fish ing. a vent uresome, rigorous. and 
often competitm: diversion for some sportsmen 

Before July. 1993. most data on shark landings were 
suhmitted \'l) luntarily w the Secretary and to statec; 
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by fishermen who recordet1 the weiglll of dressed 
ca1cass and average prices of sharks purchased by 

~eafood dealers 1 Other snurces of commerCial catch 
data included voluntary logbook'> that recorded the 
dressed weight of individual fish . Estimates of commercial 
landings were based on the numtk>r of bo<.~ ls identifi ed 

as targeting coastal ::.hart...". Further. telephone inten·1ews 
and surveys of anglers at selected fishing sites pro\'ided 
data 0n recreational shark fishing 

Bcc-.w~e th~: h~·.1d~. cntraib. and fin~ arc t) pil.:.elly 
rcmovw at sea. ~hore-side landing data fall to provide 

the indh·iduallength, se·c approxima1c age. or SJX'Cies 
composing each catch. 

U .S, fi:-ht'rnten share the Atl:.tnti~.: ~hark resource with 

fishermen from Mexico, Cuba, Nicaragua. and other 

countries bordenng the Gulf of Mexico. the Caribbean 

Sea. and the southwestern waters of the North Atlantic 
Ocean. Foreign commercial shark fi:-hing into stocks 
adjoimng thl· U.S. preceded federal government efforts to 
develop the U.S. t·ommercial shark fishery. 

Fishery Management 

Through the Magnuson-Steven~ ft-;hery Conservation 
and Management Act, as recently ~1mended and renamed 
by the Sustmnablc Fishcric~ Act of 1'196. 16 U.S.C. *S 
180 I. u seq. (the .. Magnu,on Act"). Congre~>s delegated 
to the Secretary ·•nroad authority to manage and con~er\'e 
coastal fishencs." Kramer ,. Mv1hw ha. !178 r .:!d 134. 
135 (4th Cir 1989). To u::.sist the Secrct<H) in canying 

ou t sredfi~: man1:1gement and conservation dUiies. the 
Magnu~on Act created live mderendt·nt regional fishery 
management <:oune~k A council'!- "prmctpal task JS ttl 

prep<~re tishery management pl.ms [(''pl1:1ns")) for it:> 
area·· Td. However. the wuncil ~y~tem 1s inapplicable to 
.;;peCJes that tht• statute consHiers '"h1ghly migratory.'· The 

Magnus,)n Act assigns the responsibility to prepare and 
implement plans for Atlantic sharks. as ''highly migratory 
species." exclusively to the Secretar) . 16 U.S.C. ~ IR54(g) 

Th~! Secretary's authority a nd discretio n with respect to 

the management of Atlantic sharks are not unfettered. ln 
preparing. amending, and implementtng an FM P under 

the :vtagnuwn Act. the Secretary mu~t consider various 
competing factors aimed at promoting cono;ervatJOn lind 
protecting the fishing indu stry. S£'1.' 16 U S C ~ 1854(g) 

WEST LAW 

----

~ 

(I).- *1417 In addition, all of the Secretary'~ regulatory 

action!> must be consi:-tent \\ 1th the ten na!looal standard' 
for fisher} con~erv;Hion and management prescnhed b} 

* I S5 1 (a). wh~t:h. ltk<-' ~ 1854(glf 1 ). re4uires the Secretary 
to account tor competmg environmental and ccnn<)mJC 

consideration~. 3 Finally, the Secretary must a lso comply 
with tht" Regulatory fk~ibility Acl. a~ amended b) the 
Small Busmess Regulatory Entorccmcnt t- a1rncss Act 
nl JQ9t\ 5 USC ~ fiOI. I' / ~l'q (the .. Rf A .. ). "h1ch 
requires an agency 111 the process of rule-making to 
consider the effect of the agency's pr~)posed regulation 
on ~mall enterpri~es and to prescribe pertinent mitigating 
measures. Both the :'v1agnuson Act and the RFA provide 
for jud1cial review of the Secretary's actions pursuant to 
the Administrative Procedure Act. 5 U.S.C. §§ 701. et seq. 
("APA'"). Sec 16 L' S C.§ 1855(0: 5 C S.C. § 611(a)( 1). 

Section 185-l(gk I) of the slat ute rrc,cribc$ 1he 
lollowing rc lc\'ant con-;Jdercuions: 

In preparing and implementing any .. plan or 
amendment. the Secretary shall-

(C) C\'aluate the likely ell'erts, if any. of 

conservatiOn and management measures on 
participant~ in the affected ll<ohencs and 
m1mmm:- to the c:xtcnt pr.tcti.:..tblc. .In) 

di,a<l\dOta)!c to Uniled State) li~hcrmcn m 

relanon to fo:>r<'l!!ll comremors. 

(EJ TC\iew. on a contmtuog ba~•s tan<l prompt!~ 
whenever a recommendalion perta1mng to 
fi~heng for hegh ly m1gr;ttvry sp~ies ha~ 

been made unJer a rele\ant illlt:rnation.tl 
fi,her) agreement~ • • tnd r ,., ise a~ appropri:l!e, 

the ct~m.en alton and manag<"rnent meawr.-!> 

included 111 the pl<tn: 

II ) d1ligcnrly pur~ue. through JllternatiuMI 

~ntilic~ bu~h "" the lntcrna!ional Cummb.,ion 
for the ConserYauon ol Atlantic Tunas) . 
comparable mternational fisher) manageml?nl 
mea'iures with rcsp.:ct to ftshing for highly 
mtgratof) o;pecie!> and 

tG) en'iure that cnn<:enatJOn and management 

me,1<:ures under thi~ sub~tion-
(i) promote enternatwnal conservation of the 
a lfected fishery: 
(li) take mto consideration traditional li~hing 
patterns of fishmg vessels of the United States 

nnd the operating requirements of tho: fi::.heries, 
(iii) arc fa tr and equitable m allocating fishing 

priYileges among United Stales fishermen and do 
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not ha\:C CCOOOill ll .tlhX.llt<tll ,h the.- ,,,1.; purpo'<. 

and 

(I\) pro11101c. to th,;o C\tt'nt practKahlt> 

tmplt>m~n t atinn ,,t 'ucnlttic rc,c.trlh pwgrarn' 

that mduJ c the t,tg~tn)! <tnd rclc.t~c of Atlanllc 

lnghly migratory '1"-'i.'l<'' 

hum .tmOil!! the h:n. ~cdt<'ll l>i5((a) prc<cnbes the 
ll>flll\l lfl!' Sl"\ Cllli"tlCIJ I Illlh pt•rttnt'lll Ill thh CJ't' 

Any lhhel} manJ)!~m~:m plan prepared .• md 
an\ rcgulallor promulj!.Hcd to tmplement Jll\ 

.;.u.:h plan. pttr,uant to tht' .. utx:hapter 'hdll IJe 
con~l'\tenl \\lth tht! foll'''"ng nauonal standard, 

for fi<.her} con~c:n ~11on .tnll manag~mcnt 

1 I) Consen•atwn ;11ul management measure' 

'hall pre1cn1 overfi~hm~ '' lu lt: achie1 in g. l>n a 
continumg ba~t>, tho! optimum ytcld from each 
iishef} for the L nned St..tte' fi,hing indu~IT) . 

(2) Con:.t:r\'..tllon <Jlld manag..:nu:nl mea,ure> 

,hall bt: ba-.ed UJ'(lfl tht' bt:,t ~Cit'nllll.: 

informauon a\atlahk 

OJ To thec)(tent practll.tble. an tndt\idual stock 
of fish shall oc managed a' a umt throughout 
11~ range.. and Interrelated ~I<X"k;; of fhh ~hall be 
managed a~ a un11 or 1n do, .. ~oordmarion. 

(5) Conservation and m:.tnagernent meao;ur<'' 
>hall. \\here pr.t~.t ic.t bk. <.omidcr cfficicnc> in 
thcuulizatinn nl li~hcn rcwun:c,, c\ceptthat rt<) 

w<.h mcd,ur~ 'hall h.l\1.' l'\:t>rllllniC .JIInca(lon ,1, 

th ~ole purpv!><: 
I o1 C'nn:,t:n it lion .md m.ul.tg~m~nt mo:.J,Uie' 

'hall take mit' .Kcnunt ., nd ,tllll\\ lnr \:Jrmtlllll' 
.tmong. i<lld U\Ot!O)!l'll(IC' tn. fi,ht:TII.'\, fi~hi'T\ 

resources. and catchc' 

(>i) Conservation and m;tO<l/ZCmcnt mc:J.<t.rrc' 
<hall. consi,tcnl \l'tlh the con,ermllon 
r.:qutremenh ,,t thl' \:h,tptcr tmcludmg the 

pre' cnuon ot 01 crrt,htnp .rnd rebuild ng of 

owrtished <t<'CI..<J . t<tl..c mw accoum tho:: 

'mpuna n•.: of ti'her) r.-... ,urce' to ti,hm~; 

~.ommumlle~ m ord~:r Ill tA) pro\Joe for tho: 
su~tained parlteipdllon (ll .. uLh ~:0mmunitie,., and 

! B) to the extent prau~C.lblc. m1mmizc ad\cr~e 
cconomtc impact' on such communiucs. 

On h~bruary 25. I 993. the Sccn.:tary\ designee. t he 

l\atwnal Marine Fishery Servtce (''N\1 FS"). issued the 
F"hery Management Plan for Sh.trk~ of the Atla ntiL 

Ocean" (the "FMP''I. governtng the \ tlant ic shark li shery 

.tkmg the US. coaslhne from Te\d'> to 1'\ew Engl,111d 
\ R. Yol I. tab T-1 (f\1P. Februarr 25. 1993 ). After 

three dralt'> and an anrmated puhltc di~US,IOO. the 

WESTLAW 

1- \I P \\ ·" promulgated b) :"-1 ~I FS 10 <tcconlance \\ 11h 
tlw .tdmtm.,lntii \C rule-m<~kltlg ptoce's pre~..:nlxd b~ In 
U l.i C ~ ISS51d). 5('£' '>II C f- R part o7R (1993)1 FMP). 

Gener.lll}. the F~P 1111plJ~C' rc,.1urcc management 

mea~ures <kstgne<.l to pren:nt .t d~·, tructive mtensit) 

of ~ha rk fi~h in!;( and to incr~menrally hut meluctahlv. 

tebullcl the shark stock. 1 

-\' .tlinaltmplemcnllng r.:gul.ttltln the t-MP hA' the 
lon.eanJenectolla\\ 161 \C ~11-54&11155 . 

O !lhc! 73 species tlf sharks kno\\n to mhabit the Atlanttc 
and Gulf coa~t~ of the U.S. 39 L'ommc!rCJall~ explmted 
l> pCt'tC!> ~tre groupeu by the FMP mto th ree dasses: large 
coastal sha rk!> (''LCS"), smt~ ll wa~lal sharks ("SCS"). 

and p~.· lagic sharks. 5 NM FS manage~ the thn::e da~~e~ uf 
...hark' as a * I~ H! theorellcal "management unit" that 
rangec; acros' -.ta te. federal, and mternattonal bound.irtes. 

5 I C S tnclude certatn o,;pcctc' of hammerhead <hark.;. 

nurse ,hark<. and .crtam 'pecic" ,)J rcqutcm ;;harh 
(tndudmg Sdndbar, hladllp. dw,kv, ,,fk). spmner. 
and 11g.cr sharksJ S,., 50 ( f . R * (l7~<.~(1). SCS 

comprise angel ,h<~rks Jlld hmmethe,ld :-harks SCS 

.tl'-<1 include l~s comn~t:r<.tall} ut tlitcd specie~ lt l 

rcqtuem<,hark'. includtug the 'harpno-< ,flilrk 'JX'<.IC' 

lllUnd tn'horc and 111 nc..tr· ,lwr.: Jfl.\1' ~n )ftC .f R 

~ 6-s 1121 Pdagu: \harl..' <.umprN: C''" ,h,uk~. mal..n 
o,;h,1rk' porbeagle o,;hJrl.' thrc,hcr ,h,lfk' .• 1nd certiltn 
'JX'Ctc' ot requ1em 'h<~rJ., ltndudtn~ b1ue 'hark~ and 
OlCantl whttettp 'hari..'J th. t 1 aurc 111dcl~ 01er entue 
o,cJn ba,in<; Su• SO ( I R ~ (l-!( "~( 1) 

fhc thr,;-c c.tiCJWrtc' ul -.harks gO\ crnN b\ 

the Fr-..JP concsroud ''' d.1s~tfiu1t t on, ba~d nn 

gcar-~pc-ttlk ,111d .•rc.t·'JX't:tli~. lhheric,. LCS .trc 

l.trg:ch:J pnmaril) b} .1 dir~\;h:d •hark longltnc 
or gtllnel fi,her:-- ,IJld tJ 1.: abo harvested h) 
other gt:.lr t)pt!' Jnd tal..,·n ,1, b)<.:Jtth 10 olht:r 

ft,hale,. \\ here.~, '1<..' Jr.: t.tr)!.:to.:d b) rod-and

reel fio,;h.:rmcn and aho .Ire ~.1ught a, bvcatch 

tn other fisheries mdudtn{! the 'hnmp fisher~ 

Pelagrc shark' are ulten hane.,tt!J b:. longlme 

~·eo<"el' mc1dental 10 tun.t .md '" nrdfi~h and Jr~ 
ocC<l!>ion;1ll) targ~ted by li.Hnm.:rctal fi,hing ves~b 
111 northo:rn areas. 

N M 1-S and shark scienl tSI!< ht~hmca lly use "catch per 
umt L)f eiTort .. ("CPUE") indtco:' ''' detect decline and 
gro~ rh in stocks. CP U[ md~~.:cs provu.lc .m estimate of 
~tuck ahundunce b) rntJ~uring the anwunt of fi~htng 
e-lfnrt ne~ded to catch a fi, h Ba,~d on ... wck asc;essmenh 
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compiled from n i, Lmg CPl ll': datd mdu:-atm1! tha t .:all: he-. 

t:\~:cctku re-.llUrce pwducttllfl \lllcc 19'-:"' the F~J P 

~:ondudc" that I CS ;m• tllCrli~hcll " UH•rlishctl·· me.tn' 

··..~ rat~ ur level of fi~hmg mortali ty that Jcopardtt:t:s the 

r.:apiKI IY o l a fi,her) to produce the ma.\Jmum su,tamablc 

)tcld tlll a t:lln llnumg has1~ ... In li.S C.~ IR02(29). I> The 

FMP .tb \.1 dctctmtncl> th,tt SCS and pdagK , harJ...s. \\ hdc 

not O\ erfished . .ue nonetheless full) e~ploned. 

I he SCI.rc:l.n} reccnlh ;,,ucd a report In C <mgre" 

t:ertil~tng that I('\ (alc.ng \\ith tither ,pt'l.te~l 

.ne overlhhed. \'" Repon to Congrt:'~ pp. 47 

-Ill (defendant's e\htbu EJ. I h I S C , IX541el( 11 

Pur~uant to~ IX511ct(l ). th.: SccrelJr) must no\\ 

t.l~velop. Wtthan a ~c:Jr. <I m:.11\Jgemcnt plan to end 

t>\crfi~hmg and to rebuild l CS \\Hhan the shone't 

rxnod l.ll lime po"ihk 

The Fl\1P note:"\ that both li:.h ..tnd fi~hennen migr:Hc. The 

F\1P conclude~ that. 'Many spec1e" ol sharJ...s m1grate 

he•ond li.S. wa ter' and <~rc hane<.ted by fort'll;!ll nat1ons 

It I'> thcrefore necessar) that the management regnne 

LUn.->tder tram-boundar} lh:.t ribu tlon." A.R Vol. I. tab 1. 

I. at I 05CFMPJ. The FM P also states that. "nJn 19R8. 

<. ub<J landed ah0ut 3 500 (metn1.. ton' ("'mt .. ) d n.>s,l>d 

\\'e,ghtJ nf shark!. Mc:-.u;o h::~n·e:- t cd 12.1ll10 m t of ~h.trks 

m the Ciulf of Me\ICO .• tnd the tt,tal L S. commc1c1al 

\.<Itch \\J'- 5.:!7(1 ml ·· ld Rc\it'\\inr the \ tlanliL ,harJ,, 

nugratory pallcrns and thi.' mternHtlnrt,il ' hark hunc~t. 

the fMP conclude!> that. "To effl'l'tHel~ m..tnage ~h.nh 

throughout the1r range. cooper.tiHlll. p.trticularl) "Ilh 

Me\il'tl. ~hou ld he ~OU !!h t throu~h exisl Hh! conven t iOn~ 

.md dE,'fLX'IllCrlh. 'Ul h ,1\ \.t [Xl ~ ~-Gull . lntenl.ltional 

Comeut10n tor the Con~en.1tion l'l \tbn tJC Tun:ts. and 

\lthet~ " ld 

r o prevent overti~hmg ;~nd ~timulnte rehuiltl mg of stnck". 

the FMP cre:.~te~ a cornprehensl\e penn1ttmg '~~tcm 

• .tnd co;tahh'lhc~ lhc fir,t comm,·r,·Jal c.ttch quot.t~ .tnd 

n.uea t1o nal bag hmJt\ impo~l:'d on th~ fi~hcrv. The FMP 

'ets a ;earl) cap llf 2.-no mt for LCS .lnd 580 mt for 

pdag1c -.h.uks. The FMP ,t]c;o re4111re~ the unlii.Jured 

rdc:a~e of sharks captured other than a' part of a 

commen.:1al quotJ or recreallonal bag limn. The F- M P 

further bans the unseemlv and pernicious practice of 

'finnmg" (remonng onl) a sharl 's tins and d 1scardmg 

the helple~s and rudderle~' shari.. mto the "?:.I. cau.,mg 

mexor.thlt: de<tth by sta r\'at llm l!r predatOr) attack) and 

tixes al7ero the total allowable feYel offi~hing hy a fMeign 

WESllAW 

llag \C,,d 111 lh l;' US. ~XdUS I \t' ecnnomK' 7one. 7 
\ 1•1• 'iO 

CF R partl>~\1 1 991) 

7 
I he cxciU'I\'C ccon.~mrc 1nn~ ''' the United St.ll,.._ ;, 

1he ternwrt,rl o;o:.t .:\lending '1111 naull\.,tl mrll"> I rom 

1111.: ~C<t\\,11\J boum.lat\ ufctl.l~tal ~tal\!, 

"I he f\.IP abu rt'4lllfl'' 1.bt.1 collcd1on t'' eni:lble N \1FS 

tu moruto r the t:\tcnlol :.hark fi,hmg. ttdJU't future Latch 

4 110I<h, .md impkment ,,ther m.rnal!t!mcnt me.t~u 1 es. K 

The f\.JP also compels '>ele\.led \e~SI!ll>~rator~ *1419 

to ho~t NMFS observer' and to permit the cnllel..'llon 

of more detatled data Alc;o, the F\fP impo~e~ repurt mg 

reqUirements on indn iduab .:onJUL1mg rn reau,mal 

~hark fi-.hmg tournaments. See 50 C F.R. part 678 ( 19931. 

for tho: tir~t trme. NMF~ require~ all pernutteJ 

owner' n r operator.; ,,1 "e,;,el-. 10 the 'lurl. fi,her\ 

Ill matntam '\\Ctgh-<•Ut ;h~~l, .. d·".:umenting the 

"f'l'CICS. the weight. and the pnce o l .:atch o;old 

In addttion. NMI 1:i require, ~clcct.:d o\\ncr> liT 

orx·rdtOr, 10 m.Jrnt.tlll .md .. ubmll dct.ul.:d logb<>oh 

d;)cumenllllf:! the krnd and anwunt of gear med. the 

lime fi,hcr.J. the lo~o.U10n fi,ho:J .tnJ 1he numbt:r ,,t 
~Jt:h 'p..'LIC' ldUght. LJot.led. <illtl Jt<.etrdt:tf 

Finalf} . the F\tiP e;;tahh~he~ a " l r.Jtne\\'orlo. regulatl•ry 

adjustmenr procedure" ..lfl,~wmg tnnel) o.~nnut~ l l·hange'\ 

to m.tnagement I such as commerc1al quotas. tn p 

limih. and rn·reational hag hmit"l <I' l>ettet da ta 

dndop fl11m I \.1P rcpl~rung rcqum:mcnt~ .\.R v,,l. 
I. tab I. I. .11 ll5-871FM Pl. In .J.:~o:otJanct• with 

the re!!ulator; atl ju~tmcn t procL>tlurc. '\JI\H ·) rCI.'CI\eS 

lllform;tt tun ..:on\.crmng plhslbl~ •h<mge, 111 Ji.,her. 
~ . 

managc111cnt mca~ure:, frnm two :-cJt:nlllu; ,puree,. the 

!'>hark baluation Work.,hop (" , E\\'"1 and the Sh.trJ... 

Opcr;JtJnm. Team ("OT' I The \F\V and the OT meet 

annually t~1 PT<l\' IJL' ~denl llilmloml.tl l lln .111d gtudancc In 

1\ rFS .md ..~~~~~t the <tf!t!IK \ Ill 1111plemenlln!( the f\tP . 

tnclud int' annual 4uota adJustments 

TheSE\\ com·ene~ toe\ o.~luate a\.tJiahle dat.t l1n sho~rl..~ 

.tnd cons1dt:r m.tnagerialtmplicatwn~ of stod as~essment 

results "'"MFS prepare~ a report that ,.tlntain~ the 

deliber.tllons and conchNnns of the SEV. The reporL 

\\ htt:h c~llhtllutc~ the fin<~ I stock aswssment tl;'qlllred b) 

the FMP contnbutes to the m;tnagemenr Jeci~ion~ b\ 

\1 FS :.~nd the Scc1 e tar) 
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The OT is an ad\isory group that includes staff 

and members from each of the regional councils and 

NMFS staff and scientists. The purpose of the OT 

is to monitor the shark fishery and the effectiYeness 

of the FMP and (through the regulatory adjustment 

procedure) to recommend necessary adjustments to the 

management measures. The FMP permits the NMFS 

to act independently from the recommendations of the 

OT if NMFS ··finds that[.] based on the best a\ailable 

scientific information on the biological condition of 

the shark resources or economic conditions of the 

fishery. ... adjustments in the management measures 

are required.·· ld at 87. The FMP projected that its 

management measures would permit LCS stocks to 

rebuild by five percent each year until the fishery reached 

maximum sustainable yield ("MSY""). the maximum le\el 

of continuously renewable catch. ld at 65. The FMP 

rejected more aggressi\e rebuilding goals (e.g .. quotas 

yielding a ten percent annual rebuilding rate) because. 

at the time. FMP considered unnecessary the short term 

costs to the commercial fishing industry. As it turns out. 

the FMP's initial estimates regarding the expected rate and 

amount of rebuilding were materially optimistic. 

The 1993-1996 Quotas 

The initial 1993 LCS quota of 2.-U6 mt contemplated 

as a target a 43 percent reduction from the estimated 

1991 LCS commercial landings of approximately 4.300 

mt. In 1994. the Secretary raised the annual LCS quota 

to 2.570 mt. as prescribed by the FMP. The Secretary 

maintained the LCS quota at this level in 1995 and 

1996. lacking additional data. the SEW did not comene 

in 1995. Howe\er. NMFS prepared a report essentially 

repeating the obser\ations and conclusions of the SEW's 

report for 1994. In deciding to maintain the LCS quota 

at 2.570 mt from 1994 through 1996. the Secretary 

examined both scientific and economic considerations 

pertaining to the LCS fishery and its participants. NMFS 

decided not to implement the FMP's scheduled LCS quota 

increases in 1995 and 1996. explaining that the 2.570 mt 

quota "emerged as the most preferable level. or at least 

a reasonable compromise between suggestions ranging 

from a complete closure to a quota increase ... A.R. Vol. 

I. tab III-7. at 8. 

Various factors contributed to NMFS's decision not to 

implement the planned commercial quuta increases. First. 

( 1 

the 199-l SE\V noted that LCS stocks may have declined 

more than pre\iously estimated during the 1970's. the 

period preceding the development *1420 of the U.S. 

commercial shark fishery. Second. the SEW obserwd that 

commercially prominent sandbar sharks may li\e longer 

and reach sexual maturity later than previously belie\ed. 

In sum. SEW's insights suggested that sandbar shark 

stocks are incapable of rebuilding as quickly as predicted 

originally by the FMP. Finally. the SEW produced 

updated CPlTE data that offered no e\ idence of vibrantly 

rebuilding stocks. 

The Secretary nonetheless opted against a 33-50 percent 

LCS quota reduction for 1995. concluding that such a 

limit "would be restrictive for the majority of \essels 

participating in the shark fishery. and thus would cause 

financial hardship on vessels already commercially fishing 

for large coastal sharks and ... could result in increases 

in fishing effort on other fishery resources ... A. R. Vol. 

I. tab III-7. at 9. In 1996 the Secretary rejected similar 

quota reductions for similar reasons. NMFS's Decision 

Memorandum for the 1996LCS quota foreshadowed that 

the upcoming SEW "may pro\ide a scientific basis for 

setting quotas in 1997 and beyond ... A.R. Vol. I. tab IV. 
I. at 3. In recommending the 199-l-1995 quota level for 

1996. NMFS explained also that "there is no e\idence to 

suggest that a one-year delay in quota reductions will lead 

to irreversible stock decline for any of the species in the 

large coastal complex ... !d. 

The 1997 Quota-Setting Process 

The Secretary initiated the rule-making process 

culminating in the 1997 quotas in accordance with the 

FMP's regulatory adjustment procedure. The 1996 SEW 

meeting com ened in June. 1996. resulting in the 1996 

SEW report. A.R. Vol. 2. tab IV-C-3 ("SEW report .. ). 

The 1996 SEW report notes that the FMP and its 

management measures. including the quotas. caused a 

detectable decline in LCS mortality. For example. the 

report states that peak recorded U.S. LCS commercial 

landings predating the FMP \Yere approximately 4.600 mt. 

By 1995. recorded LCS commercial landings declined by 

48 percent from the 1981 recorded lewl to an estimated 

2.570 mt. 9 
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9 When accounting for unrecorded han esc L .S. LCS 

actually declined an estimated 70 rerccnt ofrre-FMP 

levels b;. 1995. 

41 

The 1996 SEW report notes that the reduction in mortality 
also diminished declines in catch rates for LCS. Of twenty
six species. sewn showed ''either positive slope estimates 
or slope estimates which could not be differentiated from 
zero at a 90 percent significance level. .. indicating no 
decrease in stock. A.R. Vol. 2. tab IV-C-3. at 4. In other 
words. sewn species either increased in population or 
maintained the historical population. On the other hand. 
nineteen of twenty-six species showed negative trends in 
catch rates. In total. the most recent CPUE tables prO\ ide 
no assurance that stocks are rebuilding. The 1996 SEW 
report summarizes the CPUE data as follows: 

CPUE observations shO\,. relatively 

large declines from 1970's le\·els 

through the late 1980's. However. 

since that time the CPUE data 

do not show statistically significant 

e\·idence that stocks are either 

increasing or decreasing. 

Jd at 5. 

In addition to re\iewing updated CPUE data. the 1996 
SEW employed a demographic modeL a production 
model. and a so-called maximum likelihood model to 
assess LCS population levels. The 1996 SEW report 
explicitly acknowledges that each of these statistical 
methods features commendable strengths and regrettable 

weaknesses. 10 

10 The SEW conducted no ne\\ analyses with which to 

modify quotas for SCS or relagic sharks. 

The demographic model utilizes the life history patterns 
(including age at reproduction. number of offspring. and 
survival rates) of various shark species to estimate the 
inherent capability of shark populations to propagate. 
Because the demographic model omits historical data 
on exploitation levels. its utility for assessing current 
stock status is limited. This limitation is compounded 
by the demographic model's failure to account *1421 
for potential stock tluctuation due to migration of both 
fish and fishermen. The demographic model evaluates 
only a population's ability to replenish itself through 
reproduction. 

Nonetheless. the demographic model provides a 
framework for determining the likely degree of resilience 
of shark stocks to fishing. Perhaps the most important 
obsernttion deriwd from the model is that certain LCS. 
compared to most other fish species. haw noticeably 
low rates of population increase. \\·hich translates in!L) a 
fragile resilience and exposes the sharks to a threatening 
\ ulnerability. Available data from several demographic 
models suggest that the current or similar shark stock 
cannot sustain the mortality rates attributed to fishing. 
A study employing a demographic model for three 
LCS species notes that '"se\ era] decades without any 
exploitation \\·ill be required to rebuild these seriously 
depleted stocks ... A.R. Vol. 3. tab IV-C-12. 

The production model utilizes the history of shark catches 
and historical trends in catch rates to assess population. 
measure mortality rates. and determine benchmarks. such 
as MSY (the maximum level of continuously renewable 
catch). The syllogistic theorem driving the model is simply 
that if catch rates predict fish stocks. then an increasing 
CPUE equates to an increasing stock and a declining 
CPUE equates to a diminishing stock. 

One disad\antage of the production model approach 
is the assumption that shark populations are ··closed ... 
that is. the important circumstances that positively 
or negatiwly affect shark population. including. most 
notably. migration. are accounted adequately. HoweYer. 
the a(hantages of employing the production model 
include the use of current and historical landings data. 
the availability of longer time series. and inclusion of 
estimated current stock propagation and mortality rates. 
Because production models provide estimates of current 
fishing rates relative to MSY. the models contribute 
to evaluating the implications of different management 

measures on stock levels. 11 

I I Production modeling is particularly useful in the 

instance of sharks becau:-c historical catch data for 

the srecies are not a\~tilablc. For examrle. data 

concerning catch-at-age are difticult to obtain rcliabl: 

for sharks and are absent from most of the historical 

catch reClnds. As noted earlier. mandatory reporting 

and data collection under the FM P began in 199:1. 

The production modeling arrwach is a common and 

simple :<tock assessment model that requires no catch

at-age information. Production modeling also aiiO\\s 

scientist> to \iew the il\ailablc data in terms of the 
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entir" ~hark ..:.uch. rather than~onstdcrang wdt\tdu.t l 
~rccics. 

Production m0deling condude& that p~.>pulation JS 

mark.::Jiy below :VISY. while morta lity rate~ a re markedly 
a bove :VISY. Catch rate dat a demonstrate that mnn) 
of the LCS spectes declined by more than 50 perc.:l'Dt 
from the ea rl) 1970's to the m1d l 9~0'q Declines of th ts 
magnitude suggest that the stocks dimmi <>hed to le\'els 
below the MSY. A production stud) notes that '·]995 
fi:-.hing mortality rates were approxuna rely I. 7 to 2 tmac~ 

that which \\ould produce a maximum su st aina ble catch 
m numbers. bu t slightly lower than thost' in 1993 when 
tht' FMP was implemen ted." A .R . Vol. 2. tab IV- C- 3. a t 

1-+. These studies suggest that LCS stocks will continue to 
Jeclme through 1999 unless catch ra tes are arrestt!d b ) a t 
least half. 

G iven the "exploratory" nat ure Ltf lhe analyses. however. 

in assessmg da ta for the 1996 s tudies, the production 
model shows a statistical coefficient of variation of 78 

perct:nt. 1 ~ Td. Accordingly. the SEW report expresses its 

production moddmg reslth:; tn very mconclusi\·e terms: 
"The variation resulting from ... bootstrapping showed 
tha t the CV on 1996 stock sizes was a huut 80"'• ~ and that 
o ne l'ould not show statistically significant daffl'£cncl's 
bel\wcn the 1996 stock le\-el and ;1ny o thet ye;u's levd 

througll\tut the ttme scric!>.'' hi. 

1::' The .:o.::flicient or' .; riatinn I'> <• common statisllc<.t l 

mea;ure of the dt~peto;ion r>f dala ::md rep re:;ents 

th<' >.tanuMd de,·iatwn di' idcd hy the mc;on. " hich 
quotient i~ multiplied by 100 T he s tandard de\ tattOn 
expresses a range .1boYe <H below the m ean in to \1 hidt 
.m e~umate j, likely to Ja il. 

~ 1422 Hot It the demographiC auJ popul..t tJon model:; 
assume "dosed .. fish popula tions despilt' ev1J ence th.tt 
certain :.hark spel ie.~ a rc migr a tnry and that fo reign 
fishenes (and uumg Me:-.tcan tishenes) har\e~t the~~ 

species. For example. the SEW rep~) rt cites recent taggmg 
results that document sandbar and other sh<J rl.. ~pt>~:ie~ 

moving from the l 1 S. to Mexico. The F MP refers to 

~imi lar s tudies v.·ith similar results. 13 Nevert heless, the 
SEW report refuses to significantly discount the "d osed· 
population moJ els. fi ndmg existing smdies on migration 
mconclusive and inl-<apable of predtcting the extent and 
etTect of migration. 

W€STLAW 

l3 The r \1P revlt:l\ ~ wgging 'tudi,·s .tnd concludes 

that 1he :.andbar >.ha rt... "bas ~bown nnrrh-.;outh 

mo,c:rnent$ aloag the ll S. ea~t coa:-t bet\\ecn C.1pc 
Cod dllJ ·rc--;a~. S.tndbnr ~hark~ ta;u!c:d off the 
northeast coast 0r the US. have tr.w.:kd a.:roS). the 
Florida Straits to ( uh.1 11nJ [I) Me'\i~:.tn "·''n" as tar 

svuth .ts tht· Yucatan. 5ome tagtc<l s.mdbar ~hark\ 

ha\c: tra\c:letl a lmo~t 5 t ~M I krn along the coa~t of 
North Am~ric<•." o\ .R Vol. I. l ab l. I. at 1~ . T h..-

1 MP .tbu ~xplains thdl. "fO)tlwr species ( du~ky. 

blacktt p. n1ghl. Silky. blue. shortfin mako. long.lin 
mako. ttger. whitctip. spinner. and bigno~c) have abo 
tra\eled between the U .S. ca~t coast and the Gulf of 

M.:xico." M. 

' I he maximum likelihood estimate method ("MLE'') 

appro"\imates s hark abundanct! und mortality based on 

catch histories. sampkd ;nerage weig:h t:- , imu in<.Jices of 
fi:-hing efforts. t Jnhke o ther models. the MLE method 
acc.:tlunts for migration and assumes no dosed population. 
The SEW projected shark abundance through 1999 by 
contrast ing h is to rical data sets from I'>R6 1995 and J 994 -

1995. 

Based on the 1986- 1995 data. the MLE projects that 
"hark stoc:ks ''ill continue to im:rease through 1999 even 

if shark lishing contmue~ at J01)5 le\els. However. the 
same analysis based l'n I ~1)4 1995 data indJc.:ate.;; th a t 

stocks will decline if sha rk fi!-hingcontmues al J')95lcvcls 
or cvC"n tf U.S. ~hark fi ..,h ing is prohibitt'U compkteh 

The SEW cund udes th.u the M LE proJectiOns dtft'a 

according to the data set used (i.e., companng 19R6 
}tJCJ5 to 199-l 1995). in part. because the pre 1994 da ta 

were collected before 1m plclllcnla1 1on of F\llP's ban of 
finning ;10d before the l MP'5 mandato ry reporting and 
data collrction requirements. the comb111at10ll of \\ ludt 

render~ the earl ier data less rdiabll: 1 ~ 

14 Recau~e <thark fi, lu.:rmen hi~torically d td not land the 
,·n tir<.' carl.!~S. th~ prc-FMP data rc\eaL~ neither the 
relati'e >ILeS nor appro>.Jmatc ages ot sharh caught 
during that period. This lack of information predudcs 

asses~111cnt of change~ in the relati\ e ~1zcs or ages or 

sharks caught O\Cr umc. both nf whi~h ar.: mdic.Hor!> 
of th~ rdat i\'e health of shark population~. The S[;W 

report 'llfllnlclrized th!! pn::tl:rc.:n~t: for recent data as 
follow~: 

The likelih~tod method does not demand a long 

time series of data >o 11 wa~ applied to 1994 
and I <,~')5 data only. Statistics lor t h~sc two 
ye<1r~ otrc d tfferent from those of prenous years 
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because I J the discarding of finned sharks at sea 

was curtailed by regulations thus the rcport.:d 

landings included most of the catch in rhos.: 

two year~< 2) the species of sharks landed was 

recorded both by llsh brokers and on mandatory 

logbooks by llshermen: :l) th.: number of Yes>eb 

targeting sharks ( .. l]shing effort .. ) was derin:d 

for these two years from lists of shark tlshing 

permit holders and their corresponding landinp 

history rather than from anecdotal information: 

4) at sea samples of the sizes and species of sharks 

caught and landed or discarded were a\ailable 

for those t\\O years. 

A.R. VoL 2. tab IV C 3. at 15. 

The SEW report concludes that FMP management 

produced no statistically significant eYidence that LCS 

stocks were either increasing or decreasing. The scientific 

group obserws that. even though NMFS already 

instituted catch limits (the 1995 catch was only 48 percent 

of the peak estimated catch of 1983 ). additional reductions 

in mortality of 50 percent or more are required to 

stabilize and potentially replenish LCS stocks. The SEW 

summarizes as follows: 

The modeling results and the CPUE 

trend analyses are consistent given 

the uncertainties in the basic data. 

The analyses show declines in 

abundance through the 1980's with 

a t1at trend in the 1990's. The data 

did not allow the [Shark E Yalua tion] 

Workshop Committee to conclude 

that the trend since the adwnt of 

the FMP was statistically significant 

either up or down. *1423 A few 

of the individual CPUE's showed 

increases in the most recent year 

as did the 86-95 MLE analysis. 

Whereas. other CPlJE's and the 

94-95 MLE analysis (which 1s 

less tainted by underreporting of 

catches) did not. The models are 

consistent in that they indicate that 

the ability for Large Coastal shark 

populations to grow [is]limited. The 

models also predominately indicate 

that recovery is more likely to occur 

with reductions in effectiw fishing 

mortality rate of 50":,. or more. 

A.R. Vol. 2. tab JV-C-3. at 20. 

After considering the three models. the 1996 SEW 

participants could agree only that a confounding 

uncertainty intruded into their scientific exertions: 

fd at 21. 

The e\'idence IS equi\'ocal as 

to whether rebuilding has been 

initiated or that the stocks are 

declining further under the recent 

catch restrictions. The fishery has 

been regulated for just three 

years and since the expected rates 

of change in shark abundance 

are low. and our measures of 

stock abundance are uncertain. 

sufficient obsen a tiona! data are not 

yet available to test hypotheses 

about change 111 stock stze 

after management measures were 

implemented. 

The 1996 meeting of the OT conYened in August 27-

28. 1996. Although producing no consensus regarding 

management recommendations. the meeting proYoked 

an energetic debate. OT members reached no general 

agreement on the conclusions of the SEW report or the 

report's management implications. Several OT members 

opposed the SEW's suggested quota reduction due 

to limitations on the probity of the underlying data 

and methodological suspicions perntding the modeling 

employed by the SEW. Others agreed \Yith the conclusions 

of the SEW and suggested a ( pre-emptiw) 50 percent or 

more reduction in CL)mmercial quotas and recrea tiona] bag 

limits. 

The Proposed Rule 

On October 17. 1996. the Biodiwrsity Legal Foundation 

("BLF") filed a petition for rule-making with NMFS. BLF 

requested that NMFS reduce the 1997 LCS quota by 50 

percent and reduce the recreational bag limit to one shark 

per vessel per day. A.R. Vol. 4. tab IV-I. 10. Some priYate 

scientists alSL) strongly ach anced LCS quota reductions of 

50 percent or more. Of course. the quota reductions for 
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1997 contemplated by NMFS and the SEW anticipa ted 

BLF's submission . 

On December ~0. 1996. NMFS issued a propost:'d nile 
anJ reque~t for comment\ on the proposal to reduce the 
19'17 LCS quota anJ to reduce the recre:.~tion<~ l hag limit 

(I) hd.Rcg. 67295 (Deccmba 20. 1996). 15 The proposed 

quota reduction was based. in part, on the SEW repon. 
which condudes that overfishlnt! l'Onllnuc.; to dimini!>h 
LCS stock~ The NMFS DccJ!>IOU Memorandum c.xphclll) 
adopted the SEW report's 50 percent LCS quota cut 

recommendation. stating. "The 1996 SEW final report 
constitutes the best scient1fic information a\·ailable to 
NMFS management and the fina l action implements the 
report's recommendations."A.R. Vol. 5. tab I V- K, 40. at 

l 

15 NM FS ~pet1tie> rn the propo>ed rule that. although 
1t consulted with members or the OT. the agency 

acted independently of the OT in accordance ~~lh the 
FMP's regulatory adjustment process. 

Accompanying the proposed m le was 1 · MFS\ 

certification. as prescribed by the Regulatory Flexibility 
Act, 5 U.S.C §§ 601, e1 se4. (the .. RFA"), which is that 
the quota reduct ion would cause no ~ ign ifican t impact 

1m a ~ub:,.tan t i a l number of small cntcrpnSI.''· Therefore. 

NMFS concluded that the regulatory flexibility analys i~. 

lLlfitempl<lled by the RF A, was not statutorily required . 

The proposed rule allowed the standard 30 day public 
comment period. which ~:oncluded on January 24. 
1997. In respon&e t L1 re4ue~ts by p<Hties inten:sted 
111 affording ti&hery part lc lpanL~ actual not H.:e of the 
proposed regulatiOn. NMFS extended the comment 
period until February 7, 11/97. 6:! red.Reg. I 872(Janullry 
R. 1997); 62 h:J.Rcg. 4239 (Janu..try 23. Jl)\j7). The 

agency receJved * 1424 mo1e than (11)(} wrilten wmments 
from public o tlicials, slate environmental agencies. pri\'ate 
<'11\'ironmcntal groups. commtrt·ml fishermen (includmg 

parties to lhts action). and other 1ntere~ted Clttzens. 

Comments from the pubhc and from the Small Busmess 
At.lministration includt?d assert ions that the proposed 
rule may significantly injure a substan tial number 

of small businesses. In response to these comments. 
'\'MFS prepared a Final Regulatory Flexibilit) Analysis 
( .. FRFA"J pursuant to 5 ll.S.C § 604. A.R. Vol. 5. tab 
IV- K-34. The FR FA iterates the previous conclusion 

uf NMFS that reducing the commercial quota was not 
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expected to have a significant impact on d substanuol 

number of small entitles. Compare A.R. Vol. 5. tab IV
K ~I. at 67298 (proposed mle) uith A.R . Vol. 5. tab IV
K D (draft FA and R IR) with r\.R . Yul. 5. tab IV- K- 34 
lfu1<1l EA ami rRF AJ. In cond uu mg the FRFA. ' M F 
est1mated that a directed shari\ tishennen earns at most 
S:!(l.426 m gross revenues from the LCS fishery alone. 

Obscmng that revenues from shark fishmg are typi ~.:ally 

supplemented hy income from fishing on otha spet:n:s. 
"l'vfF<i ~:onduded that· 

a n::dw:tiuu in 4uuta should 
have relatively liulc imp<.tct on 
commercial shark fishing iinns since 

the season. even 1f ~:ul by more than 
half. would not advt:rsely impact 
other harvesting operationt- that 
take up the majori ty of the fishing 
season. 

A.R. Vol. 5. tab JV- K- 14. at 32 (r-: RFA). 

The final Rule 

On Apnl 7. 1997. NMFS issued the final ruk. hah·mg 
the commercial quotas for LCS from 2.570 mt to 1.285 
1111 . ma1ntaining the quuta fur pdagic sharks at 580 mt • 
• 111J e'tahh~hmg f<~r the fir~! time a tJUOta for S\S at 

1.760 mt. IIi r.:: l'ed Reg. 16(,~8 . ]6(,"6 (April 7, 19971 

fhe iinal rule 1mpose~ the -;amc commcrcict l quota Jevch 

proposed b} the Secreta ry through the published not1ce 
of proposed ru le-making on December 20. 1996. See 61 
rcJ.Rcg. 6721}<; (Dcccmhcr ~0. J C)I}f,J 

16 The final ruk .tb<> 1mplemeuts other mca~urcs 

to conserve Atlantic shark stocks. u1cluding the 

red u~;uon or recrea tiona I hag li m1K the est,J bli,lunent 

oi <-111 nclu~l\· el~ .:at< h-anc.J-relca~e lisht'ry !'t'r 11 hlte 
-;harks. the proh1b1tion of filletmg ar >ea, and ~pecics 

identification by all o~ner~. dealers, and tournament 
operators. 

The LCS quota is di,·icted into semt-annual segments. The 
LCS quota for the first half of 1997 closed shortly <1fter 
NMFS published the rule in the Fedend Regi~ter. The 

q unta fot Lht: sewml half of I 997 dosed 11 ithin '"'eeks <1fter 
the LCS fishery·~ resumption on Julj I. 1997. 
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Prucedura l Background 

On May 2, 1997. the plamtiffs timely ini t iated t h i ~ :tctlon 

against the Secretary pur:,uant to the JUd iCial re\ Jew 
provisions of the Magnu!>on A~.:L 16 U .S.C § 1R55(!), 

the Regulatory Fle.,ibility Act. 5 l ~.S .C § 611 (a)( l ): and 

the Administrative Procedure Act ("APA"), 5 L' .S.C. ~ 

706(2) On May 28. 1997, the Court g ranted the parti~' 

JOint mot ton fl1r a scheduling order. requ•ring completion 

of brieling on cros~-motions for summa ry JUdgment by 
early September. 1997 !Doc. 5). By order dated J une 14. 
1997. (Doc. 2) the Court granted the plaintiffs' motion fo r 

exped ited constderation of th is case pursua nt to 16 U.S. C. 

* 1855(1)(4). 17 On June 16. 1997. the defendant filed the 

adrntnlstrat ive record v.1 th the Court !Doc. 8) On July 

16. 1997, a coali tion of cm ·ironmental ists. including the 

Center for M arine Conservation. tl1e N ational Audubon 

Society, the National Resources Defense C oun::.el. Inc.. 

and the BLF. filed a motion to intervene as parties. Given 

the unique tJme constraints of this case and the briefing 

~chedulc. the Court deni~l.l as UlllJmely the proposed 

mtem:nors' motion on August 22. 1997 (Doc. 34). 18 

However. to a\uid any * 1425 possible prejud ice. the 

Cour t penmtted the proposed inter\'enor< to file unud 

c·urwe brief1- for Cl)flSJderation b) the Court 011 an} issue 

presen ted by the partJG,. 

I 7 

18 

X l..l1un 18551f)(4) ~ta te' th,11, " Upnn a mntinn b~ the: 
f'>C'"m who f1k~ .J peti tion unJcr (tho: juJ il:ia l n:\'iew 
pn.l\ ision' of the Magnu~on Act). th~ appwpnate 

court shall assign the m;Hter for he;J ring a r the earhes1 

poss1blc date and ~hall e.\pedtte th.:: matter tn e\ er) 
pn,.;•hle way ·· 

Sec San' Our Sp1 in~:J .11/i,mct ' I' Bnhhif(. 11 ~ I' 3d .'-1h 
(5th t 'ir 1447). 

l11e parties filed cJoss-mo tions for ~ummary judgment 

rDocs. 25 and J2) pursuant to the Court's May 2R, 1'::197. 
expedi ted schedll ling order. Accommodating scheduling 

conl1icb of l·oumd. the Court held a hearing on the 

d1spositive mot1o ns on N ovember 13. 1997. during which 

wtmst:l for the parties and for umict mriae presented 

. h . I 1· . . 19 a rgument w1t out time or ot 1cr Jmttat lon. 

19 Th.: Court APPRO \ ' F..5the parties' ~tipu lat ion at the 
he01riog to dismb~ counb fiw. ten. eleven. thirteen, 
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anti founc..:n ol the cumrl,11m. and lhc:-c cla1ms a re 

OIS:\USSED am'' dingly 

Ill l r..:v1eweJ the exp<lOSi\'e administrative record and 

the submissiou~ of botl1 the parties and amici curiae~ 

l <.:<lr~fully consiuer~d the <~rguml'n t~ or coun:-cl. noting 

gntlt'fully the h1gh q na li ty of hoth the bnefing and the 

argttlllent, Despite the extraordin~try yet t}pical demands 

of my docket , J have ct th:mptcd to trcut thJs malter 
expeditiously yet con~isten t "'nh the demands of mf ormeJ 

deiJberation . ~~~ 

20 My super\Cdtng and plenaf) rc~pon~t bilt t) "1~ to 
revie11. the administrative record and to appl) the law 

to this record: · A smciuted Fisl1.:ries u/ ~faine, Inc 

1'. Dulc;. 954 F Supp. 3RJ 385 86 I D~Ma inc 1997), 

~~~/'tl. 127 t-. .ld 104(1 <t Clr.1997). 

S tandard of Reriew 

121 The M agnuson Act requires the Court to apply 

the s tandards of review prescribed by the APA at 5 

U S.C . § 706(2)(A)-( D ). 16 U .S.C. * 1855(1)(1}( 8 ). In 

accordatKe with these standards. a regulation is invalid 

if demonstrably "arbitrary and ca pricious. an a bu~e of 
Ji:-cret inn. or o therwise not in accordance \\ ith Ia\\ .. 5 

l ' S.C.* 706(2)(1\). T he APA defeab <~regulat ion if review 

reveals that: 

the agency h•ls reliell on factors 

which Congress has not mrcndcd 

it to consider, entirely faded to 

conside r Ml tmportant aspect of the 
prohlem, offereJ an explanat io n for 

it~ dcc1sion that runs counter to the 
ev1Jence before the agency. o r is 
so tmplausible that it could no t be 

ascribed to a l.liffen: nce in view o r Lhe 

product o f agent) ex~rtJSe. 

Motor I thid(' Mfr,\. Aq'n of US. 1'. State Farm Mu1. 
Auto. Ins., 463 U.S. 29. 43. 103 S.Ct . 28Sl'i 77 I Fd 2d 441 

( 1983). 

131 1~1 The Court\ ro le is I ll ·'as~ureO tha t the 

agency action \\ as based on a considera tion o t relevant 

fact o rs" and that "the agency has exercised reasoned 

d iscre tion. with re.-1sons that do not deviate from or 

ignore the ascertainuhle leg1slative intent.'' Elll'ironmcntal 

Dcf'en~P Fund 1'. CoMie 657 F.2d 275.283 (D.C.Cir. 1981) 
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(quotation~ omitted). The Ele\enth Circuit rec~·ntl) 

coufirmed that the Court\ inquiry must be "searchlllg. 
and careful."" although the sta ndard ot review remains 
··narrow." See Fund ji1r Animals \' Rice. 8'i F.3d 
535. 541-42 (lith Ctr.!996) (q1101ing N(ltth Btwl.irMd 

Cirh Ass'n 1'. Skinner. 903 F.2d 15~3. 1538-40 ( ll th 
C.r.l990)). Of cuursc. the Sl."cretary retains hroad 
d1scretion to promtdg<~te rcgula tions and warrants 
cautious deference i11 matters fa lling \\ tthin his stud1cd 
~pec ialty and concerning which equivocal evidence a nd 

genuine scienti fic debate a bound. Sec Aswciated Fisheric~ 

4 Muine. Inc. \' Daley 127 F.3d 104 (1st Cir.l997); 
Central ArbJ/Ia Water Conserv. Dist. 1'. US. EPA. 990 

r .2d 1531. 1539 (9th Cir. ). cert. denied, 510 U.S. 828. 114 
S.Ct. 94. 126 L.Ed.2d 61 (1993). 

Counh Ont'. T'IO, Thrct'. Four. ami Nine: § 
1854(g) Duties and 1\atinna I S tandard Thrct' 

In counts one. two. th ree. a nd tour the pla intiffs 
allege that the Secreta r} failed to comply with specific 
requirements enumerated in 16 U.S. C. § l854(g)(1 ). 

1\hich governs the preparation and implementatio11 of 

,1 Jishcry managem ent plan or plan amendment. 21 The 
Secretary arpJ~" prelimimtrily tha t * 1426 § 1854( g){ I) 

is inapplicttbk because he acted in accordance 11 ith t he 

I MP's regulatory adJu:-tment prot:ed ure and the general 
<~Uthori ty provided b~ 16 ll.S.C.. § 1855fd). Section 
I ~55( d) stat~s that. "The Secreta r) shall ha'vc general 
re<spon, ibilit y to carry out any fishery management plan 
or amendment approved or prepared b) him .. 

:!I More srecillcally. count one a lleges the S.;, rl·t.lr} ukl 

not comply with~ 1854(g)(J)(\), llhH.:h '-laiC~ 1hat 

the Secreta ry ··~hall ... evaluate the lil..dy ..:IT..:ds, if 

.wy. of con~l'fl'illion and m<mag.:mcl1! mca~ure~ 110 

participants 111 the afl cctcd ihhcs ":"and minisni7e. to 

the c\lent prartic;sblc. any dtsadv.mtage to l.Jn ttl.'d 
States fishennen m relation to fore1gn competitor~ .' 

Count t\\O a llege~ ''iolation of~ 1854(g)( l )(F). whsch 

m.mdatcs that the Secretary ·'shall ... uihgently 

pur~ue. thwugh mtemational cntil!e5 (~uch a~ the 

lnternattonal Comcntton for the Conservation of 

At lantic Tunas). compara ble international fishery 

management measure~ 1\'tl h re~pect to fishing fo r" 
Allantic sharks. In count three. tbt: plaintiff~ clatm 

that the Secretary Jailed to comply with his obligation 

to "ensure that [hi>] conservation and managenH:nt 

measures .. promote in ternatronal consef\ation of 
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[Atlantic ~h.uk~j." § 1!154(g)( I )(Gilt). FinJily. m 

count Jour. lhc plaintr fb rdy on ~ 1854(g)( I )IG) 

(i t) to all~ge tha t 1 he Se..:retaf) l'dilc:J ttl "take into 

con:-ideration traditional ll::.hing pall<l ns c•f Ji,tung 

ves~cls nf the l!ntted States and the t>['JC rating 
requirements of the fisheric, ... 

[51 161 The Secretary appan:ntly po.~i l'i that the term 
" implementation" in* 185-l(g)(l l is a constrained. nearly 
monbund, concept. such that " hen a lishery management 
plan is enacted . the Ser.:n:tary's dulles under § I gs4(g) 
(I) conveniently d is~ipatc . Ho""e•er. tht: Set:rdary's duties 
are not merely nomin<.~ l. The stCJtutory requirements 
attach and perstst through the time the Secretary is 
··preparing and implementing any ... (fi shery management] 
plan or amendment." lei. (emphasis added ). In setting 
the 1997 quotas. the agency ~ ta ted. ''NMFS issue; th io.; 
fina l rule to implemem certain measures authorized by 
the F ishery Management Plan for Sharks of the Atl<'lntic 
Ocean." 62 Fed.Rcg. 16648 (April 7, 1997) (emphasis 

addt'd ). Additionall}. the leg•slattve histor} for the 
current embodiment of* 1854(g)( I) employs broad terms. 

applying to ··management measures developed under the 
new section.' ' Presumably. the Secretary must e\·aJnate 
practical experiences under the nt.>w plan to t.> nable the 
judicious fo rmulation of emend<Itions. See S.Rep. No. 
LO I-414. at 21 (1990). reptinted in 1990 IJ.S.C C.A N 
fi276. 6297. 

171 181 Section 1855(d) prO\ ides no exception to ~ 

IS 54( g)( I). The former provis1on i" an em·ompassing grant 
of generc~ l regulatory au thonly cxtcm.lmg. n.:trospcctively 
from the Magnus0n At:t's origiu<1l en<Jctmenl m 1':)76. 
Sl't' Pub.L. No. 94 265. T11le Ill . ~ 305(j!). Congress 
enacted § 1854(g)( I) Ill 1990 as a ~ub~litutc for thc 

•>\wlappinf! region<1l council~ . Concurrently. Congress 
granted to the Sccrr.:tarYJunsdict ion over At !antic ~harks 

See Pub L. No 101-627. § llU(b). Secttnn 1855(d)':, 

~enewl provi~ions cannot limit * 1854( g)'s spectflc 
<t nd ~ub<.cq uently ena(.;lcd a&signmen t ot duties and 
obligatiOns. "SpccJtic terms pre\'all over the general in 
the same or another statute which otherwise might be 
cont rolling.·· Fourco Class Co. I'. Transnurra Produt'l~ 

Corp .. 353 U.S. 222, 228 29, 77 S.Cl. 787. I LEd 2d 786 
( 1957). 

1~ 1 The S~:.-c re tary contends also tha t the pluinu lls' 

~ J854(g)(ll claims repn::sen t non-justiciable political 

questions because an adj udication requires the Coun to 
mtrude imperm tSSibly into thf" foreign policy prerogatives 
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ofth~ President nnd his designees With re~pect to counts 

one anu four of the cumplatnt, I disagree. 

In Bakcn. Can·. 369 U.S. 186,217. R~ S.Ct. 691.7 L.Ed.:?d 
663 ( 196~). the Supreme Court held that au I!>SUc is non

JUsticiable when there i:.: 

a textually demonstrable 
constitutional commitment of the 
1ssue to a coorJmatc polt l1cal 

department: or a lack of JUUicHtlly 
discoverable ;~nd manageable 

stamlcm.l~ for resolving the il>sue: 
or the impossibil it~ of deCJdmg 
the issue without an init1al 
policy determination of a kind 

clearly for nonjudicial discretion: 
or the impossibility of <I COurt'S 
undertaking independent n::::.olution 
without expressing lack of the 
respect due coordinare branches 
of government: o r <c~n unusu;l l 
need for un4uestioning adherence 
to a political decision ahady 
made: or the potentiality of 
embarrassment from multifarious 
* 14 27 pronouncements by van om 

departments on one question. 

The statutes nnplicated in counts one and four of the 
complaint fall comfort<1bJy out~idc the n:·alm of non

JlL'>lH.:iabllity as dcfin~:d tn Baker Count one allege!-. 
that the Se<:retar} fa iled to comply ~ ith 16 U.S.C ~ 

1854(g)t I)(C). \\hich sta tes that the Secretary "shall ... 
cvalm.th: the l1kcly d'fe~:ts. tf dny, nf COU)(crvaticm and 
management measures on p:uttcJpants 111 the affected 
ti,heries and minimi7e. to the e~tent practicable. any 

disad\'antagc to Unttcd States fbhcnnl.'n in relation 
to foret~n competitors." Coun t fom allegt::- that the 
Secretary failed to comply with 16 U.S.C § 1854(gl 
(l)(G)(ii), which requires the Secretary to "take mto 
consideration traditional fishing patterns oflishing ve!>sels 
of the United States and the operating reqmrements o f 
the fi<>heries ... Se~tions 1854( g)(l )(C) and 1854( g)( I )(G) 
(tt) nenher prescribe an agenda or formula for foreign 
policy nor otherwise intrude on any government function 
that the Constitutwn assigns exclusively to the cxccuti\'c 

branch. See Japan Vl-1wlinJ; Ass'n r American Cetacean 
.\ 'oc. 47R U.S 12 1. 210. 106 S.Ct. 2860. 91 L.b.l .2d 166 
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(19R6). The statutes reqture the Secretary to pursue only 

domestic action 011 a subject of domesti< conce111. In this 
respect. ~t:ctions J854(g)( I )(Cj and IR5.i(g)( I )(G)(ii) are 
no different from other statute:" govermng the S..:crctary\ 

fishery mauagement. Sec. e.g .. 16 U.S.C. ~ 1854(g): 5 
U.S.C ~ 603 am.l 604. Ac...:ordingly. counb ont· e~nd four 

. ~7 

are clear!) JUStteJable. - -

22 C'nunl four j, -ubslcin li;~ll) ,,dJn:ssd in ~vnn.:clic>n 

Wllb coum\ twelve. fillet'n, and sixteen. 

P OJ Counts two and three pose more difficult questions. 
Coum two relies on s 1 854(g)( I )(F). which requires the 
Secretary to "diligently pur~ue. through mternational 
ent itie~ (such as the International Commission for 
t he Conser.ation of Atlantic Tunas), comparable 
international fishery management measures \\ ith re~pect 
to fishing for highly migratory species." Count three is 
based on * 1854(!)(1)(G)(i). \\hich requires the Secretary 
to ·'promote fthe] international conservation'' of sharks. 
The plaintiffs therefore challenge the sufficiency of the 
Secretury's eff0rts to pursue international agreem~n ts 

aimed at international fi shery management 

lfl l 1121 1131 (14( Sections 1854(g)(l)(F) and 1854(gl 
( I )(G)(1ii) touch directly on the suhject of when and how 

the U.S. will negotiate wtth oth~r countnes to ach1e\ c an 

inte1 national plan fot shark mana!!ement. Howevet. the 
Cun'ititution empowers neither Congress nor the courts to 
m~truct the J>rcs1dcnt and his ~ubordmales ~hen nr how to 

enga!!e in intern:.Hiona l negot iations 21 The Conslltution 
cnmnuts the ncgotJatK'n ol treatws with foreign nat ion~ 

to the executh·e .2-t lnternarional *1428 nej:Wtta li OII~. 
includmg both their ~ub~tance and thc1r scheduling. are 
matters '' ithin the te>.tually disposed territory of the 
ex~:~cu ti \'e branl'h. "The J udida ry is pdrticularly ill suited 
11.1 make ~uch deciSion~. as courts arc fundamen tally 

undereqtHppcd to formulate nc~llonal polictes or develop 
standards for matters not legal in nature." Japan 

11-'/wfing As,'n r. Amcrica11 Cetacmn Svr. , 4 78 U.S. 221. 
230. 106 S.Ct . 2860. 92 L.Ed.2d 166 ( 1986). Fun her. 
Sections l854(g)( l )(F) C:lnd 1854(g)(l I( G)( iii) provide no 

&tandard for detenmning whether th.: statut O!') mandate~ 

are properly 1mplt:mented by a specialized e\ecutive 
action. Without durable and palpable constitutional 
guidan~e. judicial review i~ disarmed and disabled a~ a 
mechanism of decision tf asked to engage in electing 

one frum among many of the imponderable options 
manifest i11 the enterprise of foreign pohcy. which 
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the Constitution sagaciously ass1gn' excltts1vely to th~ 

Pn:~idcnl and hi~ subordmate~ in the executn c hranch. l 

dedme t h 1~ promi!><.:U tJU:. mv1tatwn Ill \'cnturc outside the 

coustitutional arrangemen ts The defendant's mot1on for 

summary judgment with respect to ..:ounts two and three 
1\ 

IS granted . 

24 

In s1gning tht! hill l'Ontaining the Ma)!nuson Act's 
provi,ion-. on Atlantic.: High)) Migra to ry Spcc11.·s. 

P .L.IOl 627.codifieJ at l6 t. SC ~ IR54(g)(I)(F)

(G). Prc.,idcnt G eorge W. Bush s tated: 

(NJumcrou> pro\ i, ion.> of the Act could be 
con>trued lO t:m:roach upon the Prc,ident's 
authority under th!! Constitution 10 conduct 
foreign rela tion5. induding tht: unfellercd 
conduct of negotiations with ro r<'ign na tion, ... 
To a, ·oid conqitut iooal que,tions that m1ght 
o1herwise ari~e. 1 \A-ill con,truc all the!>e 
prO'I.ISion~ to be ad,·isory, not mandatory. 

Statement by President George W. Bu~h L pon 

Signing H.R.2061. 26 W~ekly Comp. Pres. 
Doc.l932 (Nov :!8. 1990){presidential s igning 

statement). reprinu·d in 1990 U.S.C.C.A.N. dt 

6.104 - 1. In ~igning the 1996 <tmendm~nt, lo th<' 
Md),'TIU,lln Act , President William J Clinton 
reiterated that, .. Under our Conslllutlon. it is 

the Pr..:s1den1 " ho <tniw l~ttes the Nation's foreign 
pohcy and who determine~ the tmung and '> UPJt'C t 

matter ol our negOtli11ion~ \\'tth furc1gn n<~l iOn>."" 

Statement b) Pre!>idcnt W11l1.lm J. Clinton upon 

~1gnmg S. 30, ~~ Weekly Comp Pre~. Dot·.~04tl 

(Oct. 14. 1 99~1 (prcs•dential s1gning ~tatemeno. 

rqmlf<·dm l 99(, U.S.CC A.N a t-11 :!0. 

T'hc Con~tituunu exphcill~ and text u<~IIY c~pre~scs 

an Investment m the Pn:>ident of the "power. hy 

.1nd with the adv1ce and l'OIN~nt of the Sena1e. 

10 make tre;~tle~:· I ' · Con~t. Art. IL ~ 2. d 

::!. Other con; titutional clause~ funhe1 e~tahli~h 

executive power tl\ er foreign al"fdlrs. Sa tJ <; Con't 
\ rt II , ~ I . d. I (''The E.\ccuti\T Power , ha ll be 
ve~ted 111 the Prc~idcn("). US. Const. Art. 11, §:.!.d. 
I ("The President &hall IX" Cummandt:r ·in Ch1ef'); 

U S. Con~ I. Art. II.* 3 ("[The President) !>ball rccei\'C 
Amba~~ador~ anJ other pubhc Ministers"'). The 
Supn::me Court rt'peatedly recognizes .. that matters 
relating ·to the conduct or fore1gn relations ... are 

so exclusively emrus1cJ to the political branches o l 

gowmment a> to be largely immune from JlldicJal 
mquir) or interfe rence ' ·· HwJ! ,. AgE'e 45J U S. 2~0. 
:!92, 101 S.CL 171\6. 119 I Fd.~d 040 CI 'Jg))(quoting 
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llarrl'ladc'' 1. 5/unl,i!flllt'>SI', 341 tJ.S. 58{1. 'iR9, '2 S Ct 

51:!. Qt> L t.:d . '~n(Jl)52)) 

The Jetendaut ~o. euutled "' th i, rehef even if counb 
two ;~ nd thl't::t! art::. Cl>ntrary tom )- o pm1on.jus1iciabk. 

The ~ecrcl.uy ,, currently undcu aking mea~ure.,. 

to manage Atl.mti.: ~harks on an lnh:rn.Hion.ll 

scale. indudin}! l-OOpcl""'..ltlvn ~ith the Intel nat1onal 

Commi;.!'oion lor 1he Conservation of Atlantic Tuna~ 

and the United Nati0n~ Food and Agriculture 

Organiz.:1tion. tilgg.ing studic~. and joint program~ 

for ~tudy with Mcxi~-an S<.'ICntist~. Scl' Supplemental 
Declaratio n of Gar) Matlock, A.R . Supp . tab IV 

N. Although the Secretary';, !!!Tons in this regard may 
come too late and compri~e too lit tle. I believe that 
they sat1sfy the minimum requi red by~ I 854!gl( I )0·) 
and I !~54( g)( I I!G l(ni). 

115) Count one asserts tha t in 1ssuing 1997 shark quotas 

the Se<.:retar) failed to ·'e,·alua te the likely effects, if any, of 

consen·ation and management measures on pa rt icipants 

in the affected fisheries and minimize. to the extent 

practicable. any disadvantage to United Sta tes ti~hermen 

in relation to foreign competitors." 16 U.S.C § 1854(g)(1) 
{C). The FMP and the subsequent SEWs. including the 

1996 SEW. recognized that ..:ertain sha rk species migrate 

and that foreign Jishem1en target d o mestic shark stocks. 

Hut s tudies on migrat1on are preliminary and sciemists 

ha\·e reached Jl(> compn:lll:nsi"c condusions regarding the 
extent of m]gratioa of U .S. !>hark :.hlcks anJ pf foreign 

fishmg. 26 The SFW report propvsed a dditiona l tagging 

~tudies to fur ther de\dop Jata on migr:Hiun. Htl\\ever, 

a bsent more conclu~ ive in fornwt1 011. det~:rminmg the 

rcla tJ\'C disadvan tage to U.S. fishermen of dome:-.t ic quota 

rnea~urcs 1s difficult. 1f not impos~iblc . 

26 Sc•· A R. Vol. I. tah 1- 1, at 240· MPI. Vvl.:!, tab 
I\' C 3, <1t I(• (SEW 1cpon): A.R. ~upp. Vol. f>. 

t:-th IV M 2~ (Dr Ramon Bl,nfil. ln,li tu to National 

d-= l<1 Pcsc.t. :'11cxico): A.R. Sum'- Vol. 6. tab IV 
M 27 (Secretana U el Merl10 Arnh1emte, l~ e..:ur'o~ 

Naturale~ y Pesca ·'SEMA R NAP," Me).ico): A R 

Supp .. tah IV -M. ~6 tDr. Raul Marin Osorno. 
tv1exico) 

pt,l Fur ther. the Secretar~ specifically considered and 

rejected the a lte rnative of closing altngC'ther the U .S. 

shark lishcry. The Secretary is required 10 mimmize 

an) disadvantage to U.S. li~hermen only " to the 

extent practicahle." The Secretary must ba lance this 

obligation \.\ ith h is mandate to conserve and rebuild 
ovt:rfi:.hed stoC'ks. 16 U.S.C § 1854(g)( I )(C) 1 do not 
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bdieve C'ongres~ Intended the Secrewry to ::.uspcnd 

hjs conservation anJ management obligatit~ns \1 hem.:ver 
fish stock:, hecome lethally suhject to hoth foreign 
and uomestlC han•co;;t. Nmional Fishcrir~ brJtilllle I' 

Mosbacfrcr. 732 r Supp. 210. 21::! (0.D.C I9Q0). Jn 
enacting the Magnu~on Act. C'ongres~ recogmzed the 
"danger th<tl irrever~ible effects from overfi~hing \1'111 
tah· plac:l.' bcfotL' an effedivc intematwnal agrcc:mc:nt 

on fi;:.hery munagemcnt junsd11.:t10n cau be neg~..1ltated. 

~igned. ratified. anJ Implemented." 16 U.S.(' § 1801(a) 

(4). Accordingly. I conclude that *1429 the Secretar) 

acted consistenlly "'ith 16 u.s.t. § 1854(g)(l )(C'). 27 

Accordingly. summary judgment in favor of the defendant 
is appropriate as to count one. 

27 l-or ;inular reasons. the defendant prevails on wunt 
nine of the complaint. Count nine alleges that the 

Secretary violdteJ National StandarJ Thn:e. which 
states that. "To th.: c\tent pnu.:tkablt:. an indi\idual 
~tock of fish shall be managed as a unit throughout 
~~~ range. <1nd interrelated stocks of lish shall be 

managed as a unit or 111 do~e coordination:· 16 
L S C ~ 1851(a)(31 As ~tated abo\ e. the Secretary 
1S ('urrentl} pursutng mea-.ures to manage Atlantic 

sharb in1ernationally. In the in terim. the Secretary 

manages 1he thre<! cla~~es of shark spec1es at·cordinr 

to the gcar-~pccilic li>hel} th<tt t.Hgd> them. Tho: ftKt 
that some ol the :;hark species migrate mto torcJgn 
"a ter~ or are targeted b~ foreign fi,hen11en c!oes 1101 

pnxlut.le th(' S<:cn.:t.~ry from laking Jomc'lll m.:a:.un:~ 

Ill Cl>n~c:n.: aml rebuild dc:>trllctilcly ft>hrd >loch. 

Count Six: The Administratin• Procl'dure Act 

produce mdi\tmum su~tamcd catch. Sc1 · N:\1 FS Decl.,ion 
~femoramlum. A.R. Vol. 5. part IV K I 7. 

The SEW report acknowledges that l!ach sto(.·k assessment 
moucl used hy the Secrctar) has inh~ren t \\Caknesses. 
For e-xample. the "closed'' stock as,.umptwns uf the 
demographic and the population models are tmdermJOed 
by undcni<~blc evidence that some LC'S specie<; migrate 
However. the exten t ol m1grat10n remams uncertain. The 
record evidence~ conflicting views on the I'Sue. Ab~em 
11l\Jre condus1ve documentation of the piscatory effects 
of migration. I cannot peremptorily determine that the 
Secretary's ''dosed" model evaluations are legally vmd or 
dismissi\d} irrational. 

As indicated prev iously . each model offers at least limited 
utilH). providing a different but constrained per~pi;:ct ive 

on common data. The modeling studie!> indicate 
collectively that. at present. there is no scientitlcally 
mature. experiential I) validated. and "proper'' method for 
mea ... uring and projecting shark sw~:ks. Presumably the 
ideal method awaits the assimiJation of more complete 
data. t he resto ration of old data. the development of 
more refined modeling. more conclusive studies on the 
effect of stock and fish ing migration. and the enlightening 
passage of time and eveuts. Until sw:h time. the Secrt·tary's 
•mperintendence with respect to LCS will necessarily 
entml l'ome measure of intuit1vc: management 1 hal the 

proroncnts will applaud as w1sdom and the detractors 
Will conJemn as mere l'apricc·. The regulat~..1ry framework 
permits thi~ managerial result i:lnd impl i e~ the predictable 
Cl..lll11l1Cnte~ ry. S('e Fishermur'.\ Dock C vopt rat i t't /II( oj 

Puim Plea.ltlllt Bc'U<'h. N.J. ,., BroHir, 75 F . ~d lM. 172 
(4th Cir J9Qft) ("fllhe Monrwring Commtllee iodul!!ed 

1171 The APA proscribes agenc) action thai is at bitrary on ly in the ktnd of arb1tr~1riness that is inherent in the 
and ~.-·apriciou.-;. 5 l1 S C * 706(2HA) In count ~ix the 
plaintiff:-. challenJ,;e the Secret.1ry's process of ~elting the 

1997 LCS quotas a nd the va hd1t} of the sctent1lit' moJeb 

underlying the quotas. 

In assessing LCS stocks for the 1997 quotas. the Secretar) 
considered scientific evidence indica tmg. m part. that (I) 
catch tates of m~my of the species and species group' 
declined by approximdtdy 50 to 75 percent from the early 
1970's to the mid 1980'~. (2) stocks at the beginning of 
I 996 were 59 to 65 percent of that which wouiJ produce 
a maximum sustained catch. and ( 3) 1995 mo rtality rates 
were approximately 1.7 to 2 times thal which would 
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exerCJse of d1scretion anud uncertamty and not the kiJld 

of arbitrariness that the statute condemns when it exists in 
tandem with capriciousness.") 

Administrative decisionmaking is 

not an exact sctencc. and 
judicial review must recogmze that 

some arbitranness JS inherent in 
the e:-.er~..·i ~e of discretion umiJ 

uncertainty Accordingly. courts 
reviewing this type of administratiw 
decision must leave room for a 
certain amount of play in the jomts. 
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1\ louatt tlh,flti/IIO/ \(,IIIII' fn. r Dale 1 127 t- . ~d 11>4. 

lilt ht Cn J\}1)7) I <Ked "nh un~ettlcd sc1ence and data. 
the Secret,lr) llla} e\CJ(.bC hr<, ~tatutOI) discretion and 

rea~nn.il"~h .,cJe'- t from ,m arr;1} of n.•a-.uned choice-. 

Tht' plallrlllfs als~1 ~ugge't thJt the qut'ta reduction i)o 

unw•u ranted h.:eau ... c the F\.1P *I·BO and its 1 Q9J
J9Qfl qutll•l Je"el' .. tahdJteJ t tw LCS ,t,)c.:k '· The relur<J 
tenacJnu'l} dl ... agn.:e~ i\I IIH111gh catch quota' hav.: been 

m eflec.:t <.mce 1993. the record l.tcks significant and 
'ahd proof that LCS '>tocl..s are present!:. increasing. 
Most CPU[ md1ce~ m<mife~t a conun ued and significant 
decline from 19R6-IlJlJ). The most pessimistiC M LE 

model results (using data collected after imposition of 
FMP reporting n:l.juircmc:nts) indicate that the U.S. 

LCS stocks w1ll cuntmue to tune a negative intrinsic 
rate ol mcrea'e even under a zero-c.:~1 tch scenario. 
:.uggcstrng 1rrcs1:-.trbly the possib1lit) that LC'S may haw 
alread} lo~t the1r .thili ty tu replenish and that the~e 

sh,trks Jre headed toward exu ncuon. Even considenng 
more npt tllll,tu .. proteclll)n\. nne mu~t conclude that 
LC' \\ h1ch reproduce: rdall\ d} infrequent!} have nut 

mlrea ed 111 number 'm~.:e the Se..:retary implemented 
FMP me<l'>un:s m 199'\ C'ons1dering. the mo't updated and 
tnP'-t cnmpll'tt: d;lta the !'\l· \\ m I W(l tound nn sJgmlicant 
e\ 1denu• nl t.ountlful pr,1pagatJon Th1s fundamental 

l•h,cr\..ttwn prO\eJ the t)ngmal I MP proteltion~ wrong 
.JtJd p•nmptl·d the SclreJ.If)'\ dramallc, yet intenm. 
pro ph) l.lltK a,·t ttlll 

fhe Sl'\.rct.lr} ad,•pteJ the 11)97 catch quntas to hedge 
,t~<lin -t the m~ of :.y..,lemk liulun.• .tnd to achieve an 
•mmcd1a tc rt'tluction 111 h~hmg mortality concurrent w1th 
th~: t.lcwlnpmcnt ul a Jon!;!. term rcblll ldmg schedule. The 
\1agnu,on Act ,1nd the F \1P's regulatory adjustment 
prm:~:d ure authllrJ/t" 1he Seuetar} to compen:..11e In 
, hort. he thd JU~t that .\t•t• 16 U S (' ~ I X 54( g)( I)( E) 

("[T]he ~elret.H) ~h.11l . I I!\ 1ew. on a continuing bas1:. 
(and pn,mptly "hcne\ era ret•lmmendatJOn pt:rtainmg ttl 

tishmg for h1ghl} mrgrator) ~pec1es h<IS been made under 
,1 rele\ant mtnrt,lllonal fi,her} agreement). and re\1~ a~ 
.tppropn.lte. tht.' con.,c:n .ttmn and management measure!> 
mduued in the plan .. ) 50 C F- R ~ 67R 2o I 199J) nn 

accorJanle "1lh the regul<tton .tdjustment p rocedure!> 
-.pa·ific:d m the Fl\t P. the [Sc:cretar)] ma) establi~h or 
mmht). the folk)\\ mg lor ~pec1es or species group~ m the 
-.hark li~h~ry maXIIlllllll ~ust.unable yield, total.ll lowable 
c.:a tch. quota~. tnp llmll'. bag hm1b. siL:e limits. the fishmg 
year or ti)hing 'eJson. the ~pecies of sha rks man£Jged 
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JOU tht.' ~P'-'~·IIllolthlll ul the 'ip<\.:11!~ groupl> ll.l \\ h1ch 
tht:) lxkml! .toll pc1 mlltm).! and rcpurting requirements"): 
A.R y,,l I. tan I. I at :-.5-S~t J-MPl. Under the 
l:ln.um~t..tnc.:c'. the "ielrl.'t.tr) \ .Jc.:lton)o (mduding the 50 
rt.'rc.:ent cut m Cllltllnerc1.11 yuot.h for LCS1 Jr.: not 
MhllrcH) .md lJI"flll~lU)o The quuta~ ~em reoc.onable 
gl\en the .:ongrc,,lllnal mandate ro ri.'bUJid m·erti~lteJ 

stocks. the ccnterp 1e~e of the 1.\u.,t.mldble fl,h~:rw)o o\l·t. 

Pubht Lm 94 ,6) Whllh olmcnded the Magnuson Act. 
Sec I h l S ( ~ I H'i4(c)( I 1. ( ~) (requinng the Sttn::tary to 

•dentJI} thhenc.., that are lnerfhhed \)f are approaching 
an tl\erlio;hcd condition and to de\ elop. wtthm a )ear, 

a management plan to end ,n~trfishing und to rebuild 
affected stock~ of fbh in the ~ho1 test period of time 
possible): lfl LI .S.C ~ Jf.\)1(<1){1). 

Finu lly, l reject the pl.untiffs' argument that. because 
they reprt:<;ent d dome~tic solu uon to Jn international 
prohli:m. the SeciCI.try\ quota reduction~ are 1rrat10ml. 
l ncondu~•w ,tuuie" on JnJgration. Including the tmpact 
of •mgrat1on 011 the Ll S. commercial fishery. prevent 
one from lalxhng Jeplctmg LCS ~toc~s as excluSJ\el) 
int~:rnatwnal m '><:\.)~ The L mted Stt~te-. can certainly 
act Jome-.uc.dly to managt.' and conserw shark spccies 
\\ h1ch althl'UI!h prO\t!ll to 1m grate lilt<) foreign waters. 
etre ,ub)e<:t tl> lCrlam <>hit\ 1110 ab<.ent et rtlbml rnea<.ure 
of regulatllr) mtenen tll'fl. The \.1agnuo;on Acl ex.phcnly 
rt.>cugn1ze, the mherenl d1 l licult~ (uJdudmgdela) 1unphc1t 
111 pu •suinf .1nJ implementing •ntematJonal agreements 
Tile 'vfa)!lllNln ,\<:t a.:c(ndiurl) .1Uthl1 ri1e~ the Secretary 
II> pu r:-ue appnlf)f!H IC domestl<: <1Cilt1n to consene 

tmg.Jatorj """ St£' 16 l l ~ l ~ 181ll(a). I fmd for the 
defendant J~ to count qx 

Count Sl.'n•n: ~ational St:tndard Onl.' 

IIlli N.ttJon,\1 Standard On~ reqmres that all 
.. [ll,,n~enatl\>n and m.tnagcment me.tsures shall prc\cnt 

0' erh.,hmc \\ h1le -tchle\Jnl!. on a contmwng ba!>l!l>. the - -
optimum ) ield from e.1ch tishery for the Cnited States 
11-.hmg .. 1431 1nt.lmtr} 16 l ~ C ~ 1~5Jia)(l ). •\ !> 

,unended b~ C ongrc~~ on October II. 1996. the !>tatuwr} 
deli muon of t'pt nnum .. ~pec1tically r• o' ides that the 
optllllUttJ ) rl'ld of a fi,J er} mot} be pre<;enbed bo1sed on 

the ma\imum suo,t,unable )Jeld 1"~1 \ .. ,as redwnf b} 
Jn\ rde\ant ~'\.·onom1c ... ucial. t.'r t:cologic.:al factor:- 16 
U S C ~ I 80:!( :!!() h H overfi~hed spwes. such as LCS. 
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management for optimum y1eld necessanly provide~ for 
rebuildin,t! of stods to ct level c,•n ~>~~tcnl with \-ISY. ld 

I heSEWhas vet to obtain a definitive estunate of the level 
vf shark fishing corresponding to MSY Comf>arc A.R 
Vol. 2. tab JV- C- 1. at 2 1 ( 1':19(1 SEW report) 11iilr A. R. 
Vol. l. tab 11- 1. at 9-10 (1994 SEW report). However. 
merely because the 1996 SEW report a rrives at no concrete 
numerical MS Y specifications does not menn that the 
I •N7 q uotas violate Nat ional Sta ndard One. Na11rmal 

Fisheries lnsfi!Uie. 732 I· Supp. at 225. Undeveloped 
science and incomplete data currently preclude precision. 

fu rther. the record fa ils to support the plaintiffs' 
argument that all of the component!> for determining 
0ptimum yield have rema ined static smce the FMP 

was completed in 1993. The FMP premises its LCS 
management mea~ure~ on the conclu~ion that LCS stod.s 
are already overfished. One of the key finding1> o f the 
1996 SEW report is that LCS populations a re not 
mcrcasing under the present regimen. So me constituen ts 
ami public comments strongly supported both further 
Latch restrictions and closing the U.S. shark fishery unt il 
rebuilding IS evident. See. e.g .. A.R. VoL 4, tabs IV- 0 -
3,5; tab IV G- 4: tab IV H 1.5,6. Vol. 7, tal1 V. 

In these circumstances, the relevant 111qUJry under 
NatJon<tl Standard One 1s not \\hether the challenged 
quota ensures to shark fishermen tl1e highest possible 
c,ttch dunng the current year but wl1ethcr the quota 

r:- consistent with p rt•venung l)vcrti!-.hing \\ h1le awai tr ng 
the onset of an optimum yield on a continuinf! basrs In 
Trawler Dian(' .\farie, Inc t' Brown. 918 F.Supp. Q21. 
929 (E.D.N.C.J, aj/'d, 'll F.3d 134. 1996 WL 406255 

(table)(4th Cir I 996!. the court s~cJfically considered the 

requirement!> of Na tional Standard One <tnd atli rmed the 
mtarm det:t;,wn of tht• Secretary to close a :,.callop fishery. 

The court reasoned that the intenrn measure e"ped1ted 

the achievemenr of optimum yield for the fi~hery. in part 
because pre,en tion of overtishing in the interim more 

nearly gu<trantees the long-term health of the li $her) . 
S1milarly. the court in J li. .~files & Co., Inc l'. Brown. 
910 F .Supp. 1138. 1148 (f..D.Va.l995). found that the 
Secretary's J 995 commercial catch quotas for surf clams 

and ocean <.J Uahog L'on formed comfortably to National 
Standard On.:: because the Secretary acted to impress on 
the <;tatus q uo a presumably wholesome a rrangement. 
\\hic:h the Secretary believed to henefit the long-term 
health of the fishery. 
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A~ in Trall'la Dium: Mari!' and J.H. Mib, the Secretal)'s 
dec 1~1on to reduce the LCS quotas constitutes a cautiou~. 
nsk-aver~~· apprmlch, dcs1gned to safeguard again~t 

furt her injurious declines in ~hark stock::. and to ensure 

(' r timal yidd and repopula tion . Given current kno\\ledge 
ab~)ut the status of LCS stocks. the SO percent reduction 
imposed by thl· Secretary approximatt·s purposefully tl1e 
50 percent p robability that the LCS stocks will mcrcasc 
by an)' amoun t between 19Q6 and 1999. Considering the 

uncertainty in the data and the current stock as~cs~ment 
method. the Court defers to the Secretary's decisiOn 
in ··mak ing diffit:ult policy judgments and choosing 

appropriute management and consen ahon mea~ures 

hascd on [his] evalua tionO of the relevant quant itative 
and q ualitat tve facto rs." Vationa! Fisheries ltwiture, 732 
F.Supp. at 223;s(ealso fishermen's Dnck Coupcrulire lm 

of Point Pleasam Bc:uch, N.J. v Broll'n. 75 F.3d I 64, 172 
(4th Cir .1996) ( "[T)he choice of how much assurance [th<H 
the target fish ing mortality will not be exceeded] to indulge 
in must be a policy choice left to the reasonable exercise 
of the d iscretion of the &tatutorily-autho rizeJ *1432 

t.leci$iOn-makers. "). ~8 Accordingly. summary judgment 
in favor of the defendant is approprrate as to count seven. 

11 91 

For the~e re;lsOtb I discuunr the plamllff,• argument~ 

thatlhc 11l<l7 quota'i amounl to "Jt.•gul:llory ovcrl,.lll · 
\ '<' 1' h shemwn'' Doc~ C.•o{>Protn·e /nr nf Pomt 

Plewm11 Rl'at h, ·V J '' /lr/111'11 7 ~ I ~d IM. 170(11 11 

Cr. l99f>l. 

Count Eight: National St:mdard Two 

Nation<~! Standard Two provides that, 
--conservat ton and management measures shall be based 

upon the hest ~cien t i lic inforrnalinn availa l11e." lll C S.C. 

§ I X5l(a)(2)_ Uuder the "best screntltlc Information 
available.. standard . the Secretary must derive his 
dctcrmimttions from the sum of pertinent and a\'ailablc 
information. Set Parrawmo 1'. BahhiH. 837 F .Supp. 1034, 
1046 (N.D.Cal.l993)( "fbly req uinng that decisions be 
made on t he best scientific mformation a\'a ilable. the 
(Magnuson] Act acknowledges t hat such information may 
not be exact or totally complete''). aJfd, 70 F.3d 539 (9th 
Cir.J995), cat. dmicd. 518 U.S. 1016. J 16 S.Ct. 2546. 135 

L.Ed.2d 1066 ( 19961: .I. H. Miles, 910 F.Supp. at 1152 
("fnhe Magnuson Acl permits the Secretary's designees 
to act on information that is incomplete or 1f then: are 
differences 111 available information .") 
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1201 1211 
Fish· t/('.1 frtSI/(/1/t ' Ill< I' Afr>.l/1(/( Ita. 732 r Supp 210 

In man) 1espects the data .tnd th~ mt:thod~ 10.0 ( llJ\Xll 

used h) the ~ecret<J~ tr a'~e<os1og stock, fad 111 yield 

Jeiin1tiw conclu~ion~. I nconclu~1vene~~ .tlone. however. 

docs nut preclude the Sc~rctar) lrom .tLtlng bd'>ed on a 

thorough comiderJti1)n ol J\'<ll lable and relt;~\- fllll dat<l. 

'ier Truw/er Otmu• ·"'fmu• '}IX f Supp. at t.pq DJI'Iitultiec; 

\Hth the d.1t.:1 and the n;tture of the "'-'ICiltlfk method .1rc 

C\pcctcd 111 managmg ,, rl'~~)un:..: a~ du~l\c as J li:-hcrv. 

~l'e t lmfiarcd Fis/Jcricf 0/ \ fu/111' lnr I' nalc' t q;~ 
f.Supp 18~ 1SN ID \le 1997) (atTirming the. tl.'retarv\ 

.1doption of umendments to the northt:<lst multt~pecie::. 
fisher) management plan lor spcuc~ mclud1ng h.tddock 

and ) ellowtall llounJcr). aJ/'tl. I:?"' I ld I 04 (I st 

llr 19l)7) The admm1~trative record tn 4wwwt('d 

Fi.'lttnt.\ recount:, -,tr~nuou~ Jt.,Jgrecm~nt among the 

l>t:icnlll>IS ctllJ t:lvOOnll~b" regan.hng the llllerpretat1011 of 

data. the analysb of diffkult problems. the interpretation 

ofh1stoncal tnlormatJon and rred1ction of the fu ture 954 

F.St1pp. at 38tJ. How.:vcr. in conduding that the Scl:rt'lal) 

c.tch::J Wtthm lm regultilt•r) discrt:lltlll. the I.Clltrl rea,oncd 

that. 

it 1~ approprwte ... for the ecrctar} 

to he ~:on~~na ti\ e to dl"ahng wuh 

thr 1\'iUt: of~.·onscrvallon and. in the 

fac~ ot unccrt,unt}. to t<tl...: the more 

!>tn:nuoU!> me;tsure' e1 en thOU)!h 

the)' may unfortunate!~ have a short 

term Jra~tiL negatl\ e el teet l.'111 the 

fi.,hmg industt' 

/d. at 390 As 111 A.uo< iah cl filhnit•s the .tdnHntMratl\ c 

record bcforc the Court ei<JborJte~ "strenuous 

disagreement"· amnng 'dentist' hut dt''>c·rilx·~ no ahus~t tlf 

th-.cret~tlll or capn~.:e emanatmg f'n,m the ~l'l'r~.·t<tr)' 

Thc J9Q(J SEW 1cport l'lt:mi::.e~ lb condu'!on:, on the 

tnal~ ''' uf ~had .. fisher) dat.t h) dtll'enng s tal l\t lcal 

nwdeb The rcpLlrt ackuowledges th.lt eath model 

mdudes 'orne hm111ng om1s~ion dt-;tort ion or the like 

Howe\el. the 1996 Sl:. W report conclude!> that LCS 

~locks are <.kpletmg becau<,~ of in ... uiTicicntly regult~tcd 

han-e<ot' and th.ll correCII\'e actiOn,.., necr:,..,ary Nation.• I 

Standard Two. along \\ith 1he cn~t.tlline c0ngres~aonal 

Cl)ffimand mformmg the Magnuson Act. d1sf.t\'ors p.111cnt 

<md l.:numt ina~.:uon b) the Se~.:n.•t.tr) unul toda) ·~ gnm 

'ilatistical foreca~>tc.; are definitively experienced in the 

l.tngible form of future !<.C\ ere or 1rremed1abk d<:dmes 

m sh.~rk stock As stated b) th..: court 111 \'utwnal 

WESTLA\'1 

[Tlhc :Yi il!! tlu~on Ad doe~ not 

fnrl'l' the ()clTet.try and Counuh to 

~11 1JI~ b). p lm crJ ... ,, Ill ~..·~m~n e 

and nwnag~ .1 fi:.ht'r) rc~our~.:c. 

sun pi) becau~e the\ are some\\ hat 

lllll.'t'rlam ••hnut the al:Cllntc~ of 

relc\'ant mlurmauou 

ld a t 220. Thl.' admJmstratt\t' record bel me the Court 

c\incc~ a health~ debak (both withm NMFS and between 

N~fFS .md pdriiL ipating \.onsti tw.:ncie"l \\ hich fec~tuted 

no11ceabl) vocal expert opmiom. both ~upporting and 

oppoc;mg the means employed hy the *1433 Secretarv 

" It i~ the prerogati\e of [the Secretur:) to \\et~h 
those op111ion-. and mal.e a polil:) judgment ba~ed on 

the scicnhfLC data." 01 ~am:;cd ft1l1£rmw of Floridu v. 

Fmnt..lm. 846 F l.iupp. 156l). I S'i7 (S D.Fla. 1994) 

An c.~genq ~.ha1ged \\lth con!)enmg and rebuiiJmg 

morb1dl) tlshed stocks nJll<;t wan for n~:nh~r perfect 

~cience nor unanimous consent Based on information 

a\ ailabll.' to him . the Secretary proceeded cautiou~l~ in 

,,elling lllh:rim4tlllta~. Tr,nrln- Dtwtt' Mum. 9JR r Supp. 

ell 9..:'Q Another ciUthOIIl ~ ma) luve cho~n a dllterent 

cour<;e \ c; sta It'd h~ the ( ourt 111 llo\huchcr 

II he ~cret:u )\ deLNtlll to unple111ent the F- \11 P ] 

reprc,tnt~ a r~a~onahle tccommodat•on ••I manth:,tl~ 

compl'tlflg: mtcrcsb ctnd 1~ l'ntlllccJ to ddcreucc· the 

regu latory ~dlemc '' tt.'L hn1cal .~nd l.'olllpk\. the 

agenq constdered the matter 111 a detailed o~nd 

reaSllllcd fa~hinn. and 1 he dcciSI<lll im oh~.:~ rccntll'lhnl! 

COI1f1Ktlllg pt•hcleS ~ 

While agencies are not directly uccountahle to the 

people. the Clw r Ext.'l:utiH~ i~. anJ 11 i!> rnt•rcl~ 

appropnate for thl !> pohttcJI branch of the C..O\ernment 

to mal..e such [Whey choices- resolving tht.: competing 

interest) v.hich C'ongn:~ ... Itself enher inad\eneml) J id 

not re..,ol\e. or mtentl<1n,dh· left tn be re,nlwJ h) the 

agency charged \>vlth the admimstrat1on oft he statute m 

lighl l.)f C\ el) da~ realiucs. 
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The re,pnn<.ththtle' for a'-<.t:''mg 1 he "' t..dnm o l "uch 
puh~~ cho1ce~ and re~oh mg the struggle between 

.:omrctinA! VJe\\s of the pubht· mt.:1cH are not JUdtcMI 
\Hit:~ .. Our Con~ututwn 1 l'Sl'- ~uch responsibilities 111 

the political branches.·· 

73' F.Supp at 216 27 tquo tlllg Clu mm. ('SA 1 Vmurul 
Rt \tlllrt'l I n(·!ensc Cmtlll'il 467 lT s. ~37. 865 66. 104 
S.Ct :!"'7~ .. 81 l.Ed.2J bQ4 1 1'1!14) (lllation and footnotes 
lllllltlt:d)). 

J ud1c1al re\'leW a t thJs Jtlnclllre 1 ~ I muted to determinmg. 
"hcthcr the Secretary mtdh~;ently .md knov. mgly dcctded 
un a rat illnal policy. gnen the \<:lenlili~: and judgmental 
tools available to him. l linJ that the Secret :.try fullilled the 
min1mum obligation!> imposed by tht• APA and National 
Standard Two. Accordingl). llummary JUdgment Ill fa>or 

?Q 
l>l the defendant is appropnate as tu .:ount e1ght. -

Although th<') f~Xu~ th~1r J rgumcnl> for each l'ount 
almo't cn t1rcly on th~: LCS quo1 .. .... the plamtiff:; aho 
l halleoge the: ca tch lunib 'cl ~"••r pclagil sharb and 
SCS in 1\197. Fullol'ing no n~\1 anal)~t:. Juring the 
19% SEW. the Secretary simply rnaimained the quota 
k~ds ~t pre\lou~ly for [li:IJ!!tl 'hark-, pur~uaot to 
the fMP I lind no adcqu.lle re<hon to dtsturb tht~ 

tit>CI<.H'n I al'o tmc:i re( nrd ~uppMl IM the \ ecrelary', 
til'l'NI'll to e<otahh,h .1 •111111.1 lt•r \(S fhc I- 'I.IP 
dctennmcd th.lt ~CS Jle lull \ l•,hed m t<>rm;. of the 
<.pcc1cs' ab1ln~ to reproduce .md replace them<ch·c, 

C>H!r lime. Of cour'e th~ ledu.tlcm 10 LCS quoJJ' 
would ha\C the pm.hct.tl.>lc clfcct of transfcrnn!! 
o;irmficant fi~hwg pn:...o;ur.: to SCS ~tnd, '· cau,ing 
OH:rlhhing. Gnen lhc h,ila tKC 11! hi' obh)!a t•un' 
under the Magnu,on Ad. I bclil'\C the Secrctttr) 
rc:hon.tbh concl uded that the c.• t.:h ltm 1t ~ tl>r SC"i 

( ounls Four. l'\\eh e. H fl l•cn and ~h: lt>t>n : 

Economic Impact on ~mall Bu.,in~e!> 

lhL' Rel!ulatory Fle:ob1ht} Act ("R FA'' I. 5 U.S C ~ 

60 I N seq. requires an agency pr.1mulgating a rule to 
~.:tm~iJer the: effe~:t of the pr0J11.)Sed regulation on small 
busine~se~ and to design mechani~ms ro minimize an} 
ad\ cr't' consequence~ In 1'-196. b) enactmg Title Jl o l 
the Sm.tll Bu,mess Regulatory Enlur~cment and Fairnt!'>~ 

\d 0f 1996 (the .. SBR EF \ "l. Pub L. -.:o 104- 121. Tule 
11, Congress aulhonzed JUdil:l.t l rt:\ 1e'' of an agen.:y\ 

WEST LAW 

" ~'mpl t,t ncc wllh '~c1fic pro\ ''ll'l1' l'l the R~. \ C'ongre" 
11111111:J _tudu.:1al rc' it'\\ of the Rf- \ w ",t)!ency compltJncc 
\\tth the reqlllremen t ~ ot ..cct1on" 1101 (!Ill. 60'\(hl. 60R(h) . 

and 610" 5 ll .S.C. ~ oll(a){l). 
10 

The SBR EFA allows 
judk1al rc\'tcw "m accordance \\ llh Chapter T of the 
1\P/\. indudmg "143-1 the "atbttLir} and .:apncious" 
~tanddr<l rrc~cribcd by 5 l ~ C ~ 70n(~)( A) 5 l'.S C. ~ 
o I I( <1 H II:·'' c l Hnuatt•d Ftlltt rtt HI/ \Juinc Ill£ \' JJalet . 
I n F.Jtl 10-l ( bt C1r 19'}7) 

30 ~g.-nc~ comphan<e '' 1th ~ lilf' and oU9(a) 1' 

rc\11~1\.lble on I} in n•nnc<:tllln \\llh Judic1JI T<'' ie" of 
cl.ums under~ 604 5 U ~.C § 611(.1)( 1). 

In count fift een the plamtiffs allege that N\lfFS fa iled to 
prepare an initial regulatory fle'-u btli ty analys1s ( .. lRFA"l 

puro;uunt to~ 603, 31 solicit cornmt>nts on the IRFA. und 
prepare a tinal regulatory fle\1bili l ) <~nalysis ("FRrk') 
u~t:orporaung public comment prl"'tecdtng,, pubuant to~ 

604. ·~ Th~ R FA e\.t!mpt ~ an agen~) fr...1m the rc:4uirem~n t 
10 pubhsh dn IRFA and .lll FRf- A if the a gene~ 
"cert 1f1e~ that the rule "ill not. it promulgated. ha\e 
a significan t economic impact on a ~ubstantia l number 
of small entitles." 5 U.S.( * 605(h); \t't' Suuthwcstem 
Prnnrrll'onia Gro1r1h A /fJam e 1 Brmmcr 121 F. 3d 106 
(1nl C 1r (l}YI). In count ~ix teen the plamtlll~ allege that 
thL' fRf.\ preparcJ by NMI S f.u i.:J to comply with~ 604 
Olllh l\ \ IFS's certitica11on pursuant to~ tl05!b) anJ t h~ 

.1llt'4uac}nfa f'R r \ arercllt'\\ahlt' "L 'C ~flll(alllt 

31 'l'dH'n f>l)J(b) r~4U 1rc' .m IHF.\ to contain the 

'''II''" mr 
I I) J Jc;c riptlOO of the n:a\On' \>. hy <lt:lit)O by the 
agency is b..:mg wn~11Jc1 cd, 

~:') ,1 ~ucc •nct ~tawment of the• <lbjecnvc, of. and 
legal ba~J!o lor. the propo..cd rule: 

OJ a dc: .... ·npuon ''' .1nd. 11here fc:a .. Jblc. an 
e~t•m.Jte of th<' numlx:r 1>! 'n 111 .:nlltie' to" htdl 

the rrupo!'<l>d rule \\Ill dppl~ 
141 a dc-.cnptlliO ,11 the: prult:\.'led 
reporllng recordkccpmj.' ,IJld o1h.:r compliance 
rcqutrcments of the rmro~ed rule. mcludmg an 
estimate of the cla~'c' ol 'mall cnttlle~" hich \\ill 
~ ~ubrecl to the reqlllrcmcnl and the type of 
profes~ional skill~ lll.'t:c>,al) for preparation of 
the report or re<.:ord. 
(5) an ident•tic,llwn to the c\lcnt practicable. of 
all re!ennt federal ruk' \\hiCh rna} duplicate. 
o\crlap or c~mllilt" th thl.' pr<)pc-.-cd rule 

Sccu,,o 60Jtcl pr<"-,cnbc' the k,fk111 mg 
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Each mll1al regulatot) llc\lhiiJt~ analy~is ~hdll 

<1 lso ~ontain a J;.:~cription (If any ~ •gmlicant 

a llern.Jtllc~ tn th(' propOSi'd rull· v.h~eh 

accompli"h the stated obte<.ti\·c, ol apphc3bk 

statutes and whkh mm•mr7e any ,ign•lic:.trll 

t:l<lnnmir inlpact nf tht' proro,ed ruk o n small 

rnlltlcs. Constslcnt wtl h the stated ohjecti\'e' 

of applicable statutes. the analys1s shall di<cus~ 

,ignific;rnt J lt.:rn,uivc, such as 

ll) the e,tablishment ol d1!Tenng comrlr;lnce 0 1 

reporting reqUirements or timetables that lake 

into account the resource~ availal-llc to small 
entiues: 

{:!) the clarilkation. consolidation. or 
simplilication of compliance .md repon ing 
requtremcnt~ under the ntlc fo r such small 
entitie~: 

~ \J the usc of perform.tnce rather than de,tgn 

standa rd~; and 

(4) an excmpti(ln from coverage of the rule, or 

any part I hereof. for such small cmities. 

Section 604(&) requires each FRFA to contain 

(I 1 d succmct stlltemcnt of the need fur. and 
obJectives of, the rule: 

(2) " summa f) of the significant ''~ues raiseJ by 
the public commcnb 10 re,-ponse to the imtial 

regui.Jtory flexibility an.tl)'is. a sumnwry ot the 

..t~sc~~ment of the ..tgcm.) of ;uch 1s:.uc'. and <1 

statement of any changes made rn the propo,cd 

rule a~ a result 0f "uch comment~. 

~3) d dc:;.~.ripll<in of anJ ,w .:~timatc ,,f lb.: 

number uf ~ma ll emilie~ w whi~.:h the ruh.: "ill 
apply or ~n e-xplanation ofwh) 110 ~uch est 1mate 

h av::ulahlc: 
(4) a dcs.:npllon of the protected 
repnrllll!' recorclkeepl!l[' <~nr1 other compliance 
requirem~nt> of the rule. rndudingan e;timatc (,f 
the clu~'e' of ~mal l ent11 ies whrch will he \UOJect 
tu the requirement :md th.: 1) p.: elf pwfeS>K•nal 
-,J..jiJ, n<:cc~"ary fur prcp<lfiltion of the n.:pon or 
record. and 

( 5) a dc\cript ion of 1 he l\tcp\ the agency h;" taken 

to mimmize the ~1gntlirant economic imp,lct on 
small t'nllti.:'>consi~tem wirh the stared objec t in~> 

of applicable statutes. incluJrng a statement ol 

the factual. poh.:) • .-.nd legal r~1sons for selecting 
the altcrnatiw adopted in the tinal rule and why 

each one of the other signiricant alternatives ro 
1 he rule ron>tdered by the agency\\ l11.:h affect the 

impact on ~mall entities wac; reJected. 

expecteJ tu ~ign iliLantly ctffcct a ::-ubstcmtml number ~~~ 

:.tnall enuties. In susptcmHsly crypt1c te rm-. included m 
the Otaft Regula tory Impact Review. NMFS C(liKiudcd 

that shark fi$hcrmcn urc nimhle and adapti\e in the1r 
ti~h ing nperauon~ ( 1 hat •~- 1 hey pu n .. ue ~harks in the 
o;eason as well as other fis h .md .tt ot her times) ;lnd 
that the shark fishing season was h i~torieally tou bnd 

Ltl pcrn11t a p rudent lishcnnan to rely exclusive)) on 

<mnuill re\t·nue from :.hark fishing. A. R. Vol. 5, tab 

IV K ln. at 28. In response. commercial fi!-.herme n 
submitted *1435 cnmmenh explainmg their dependence 
on sharks (especially LCS) und the quotas' punitive 
efteu on their livelihooJ. The RF A watch-dog. the 

Small Business Admintstra tion ("'SBA"). also strongl} 
cntictzed NMFS's "no signtficant tmpacf' certtficatton. 
statmg that it was .. perplexed" and .. bewildered" by 
the ''i llogical" certification. A. R Vol. 5, tub JV- K. 13. 
Even "crude .. calcul<tt ions. SBA expla ined, demonstrate 

that the Commerce Department's RFA thresholds 33 

were met. /d. at 2-3. Fu rt ht•rmore. the SBA concurred 

with industry that. contrary to NMFS's assurances. the 
directed ~hark lish.:rmen's "conversiOn to other fi shing 
operations is costly and probabl) not feasible." l tl at J-4. 
Accordingly. it was ''clear'" to the SBA that NMFS should 
h<l\ e prepared an IRFA. The Jgency refused to budge. 
Td at 4. On April !. 1997. NMFS re-cert1lied to th.: SBA 
that the 1()97 Atlantk ~had .. lJUllla~ would not have the 
req\llsite significant itnp<•ct. A. R. Vol. 5. tab IV K. o5. 

33 

T he 

l "nde r c,)ffillll'ICl' Department regulatiOn<. a nile IS 

con<.tdereJ ((1 haH' a '<ignitkant imp:~ct ii' a ~rgmtican t 

numher ol ;mall enlltrcs {l\\enty pcrecm of those 

engag<!d in the li,hery) have :1 reduction in gros' 

rc"cnucs of more than lin· percent or 11' more lh.tn lwo 

pcrccnl of tho~c cng.1gcd 1n the li~her\· are fnrceJ to 

ce:1se operata1n~ . .St't' A.R. v,~l 5. tah IV K 16. 

p lamtllf~ poin t to plerniftil r~cord 

evidence undermining NMFS'~ cert ilication-;. NMFS 
Jrlconsts tently characten zes the unm.·r~e ol shark 

fic,hermen in the r~cord. fn some cases NMFS appears to 
rely on the 2.000-plus entities with Atlantic shark permits 
to represent the ar.:tual number of shark ti~hennen . In one 
of the agency's analyses. NMFS explains that. " In 1994. a 
total of2,0:!6 permits were issued to qualifying: individuals 
and attached to vessels. but the 3~6 vessels tha t actually 
hcuvestcd the resource are deemed to comprise the shark 

fishery tn the United States" A.R. Vol. 6. tah IV-M. I L 
1221 1231 At the time the a~ency issued the proposed at 63. However, on March 25. 1997. NYIFS mformed 

rule. NMFS certified that the quota reductiOn was not N BC Ne\\S tha t "NMFS estimates are that ilbout 100-150 

WESJlAW 
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\e~.c;els rl'gularl) cakh th~: l.jU<.ll.r · -\ R Vol. 5. T Jb 1\ 

K. -17. 

I urthcr. in ,, tran<.parl'nt antl unhel'oming effort 

1<1 demonstr.1te limllcd eu!lll\011<. dep.:ndencc: 'JMF-S 

Ht11erted imo ns re-cer titicatron to the SBA the l.!'tnnate 

I hat ''' erage gro ... , ren~nue from shari... fi,Jung '' .1!> 

1111ly 26A 2h Tht' rt·<.nrJ farb to l'ontam an adequate 

C\planallon nf rhe agl.!n<.) 's caku laflon. 1f an). Jeavm~ 

no PO'i'ilblllly to gauge rts ratl(loaluy. wh1d1 rs man•le!>tl'r 

-.uo;pecf further. NM FS cannot Jemon~trate how th~ 

lo~~ ot •1 major portl lln uf S.:!6.426 (t:\en a'~umml! 

that figure has a ratll1nal basis) ''ould not, pursu.-tn~ 
Ill Department of Commerce regulation~. commute <t 

''gnrllcant economic 1mpact tm a 'ub<>tHntl,ll numha o l 

J1r"'X:tetl sharJ.. fi ~herm~:n. 

In <t tld111on. N\lFS <lllempted to ju~tify ih re-certlllcation 

tu the SBA on the basis lhat 'hark ti~hermen can 

eflortle-.,1} tr,m't~r 1hc:rr fishmg eff,)rb to other fish ~rock~ 

fllr v.hr~h they might have (vt ma) obta111) pern11ts. The 

plaintiff\ submitted three dedaration' Cinclutling one from 

an OT member and nne from a ~lid-Atlantic f-ishery 

\lanagement Council member) canYassing potenllal 

l 1.:~herie~ and ret uting 1 he a gen..:' 's eflortle~s tr.w~fe1 abih1) 

d<llm. In ~ummary the'<' tledur;lllnn~ a\er that otht•r 

potential lishem·~ (mdud1ng tho~ 1Ut'lll1J1ctl b\ tht• 

JefenJ<tnt a& alternative ti~hc1ie~J (II Jrc 01 will ~orne 

'\ll h1ect 111 lim1ted J1..ccss plam th,tt ,,jiJ not Jll.'rmn 

rel.ttl\d)' new cnrr<.~nt' ro rl·mam 111 lht' tisht-ry (e R 

"" orJii!-h. tun.1. kmg. .md \p.tm~h lll<lder d. ,n,tppc!r

grouper -t ilefish reef li'h complex. monkfish). ( 2) arc often 

\llhJCCI 111 restntii\C ljllllld' (e ~ lUnd .tnd S\\llrt.Jii'>h) 

anJ 1llht:r effort ln111r auons such .ts trip hnuts. longhn.: 

prohJhJtl•lll". anti entr~ lottenec; (f e kmr mad.erel. 

~nappcr-!!roupcr, cnmfish ). and n; cannot o,.upport 

o~dl.lttiUil<~l fi~lung dlort (t ~ uleti,hj I urther, the 

JedaratJ(.tJlS suggest that some shark fisl1errnen cannot 

allord (or qu<thl) for 1.:ap1t,r l borrowmgJ to bm the 
~ . 

ge.tr used to harvest other spec1es (I ~- . kmg macJ...erel. 

monkfish. summer Oounder. 'lluid. uldish) and that the 

~hark boars. approximaung 40 feet !rom ~tern to bow. 

.Jfe unswtable for * 14J6 other lishenes (f g s\\'ortllish. 

hln<~. kmg m<Iderel). ,~ 

J4 
I permitted lhc plainltll, 10 fi le the C\lr.t-rccord 

allidOJYit~ on the hmnecJ lJUC\llllO of \lhcthcr lhe 

';(t'retary f:uled In con .. lller rt•le\'ant !t1ctor' tn 

frarnmg h1 ... regula to!') do!t i,ion 1 DO<.· ~ ) 1. \ulh 
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•upplcntl'nl;nton " pcrm•·~lblc <; L .., C ~ 701•. '" 

f 1 uuu Cmlanx•nd .lrnn o/ ( uhh', 1/t~/or) , fm ,. 

{ 'I ~"Ill Ct•Tfll of fnr.:•lletr ~ - F 'd 1 ~42 I li th 

<. rr I~NnJ Con"illemuon of t\lra-rt't:ord c1 rdcnce 

i~ the onlv method of tt''-ttn~' allegatum~ rh.u lhe 

[!11\t'rnii11'PI laJied to .lito'' -u11it.1.:nt nollt.~ ,1nd 

comment 10 lhl· rule-muJ...mg procN~ 1\c,·crthc!Nc.. 

;thtwugh I lind lhe 'urplemcntal dedar.llt•>n' 

rllumtn.llmg. my l<Jildusions st< nd rnJL'f'Cndenth on 

the ;tdmrnt~t ral t\e Tt.'u>rd Sci' 1.1 o,iar .. ,/ Fi.•h< ri.· 1 1f 

\fam< Inc • I>aln I ~7 ~ ~d I 114. 1 Ull 1 ht CiT I<J•P) 

Frnall} . 10 formul.lling th~ F\1 P JnJ quol.t ddju~tment .. 

pnor to 1997, the St:cretary refused to employ harsher 

quota measure!- out of <.:oncern for the l'fll.oct of 

tht: mci.I\UIC!> on the: mdu~try. The l;)e~:rt:t.tr)'\ l'll rrenr 

po,ition. that the lJUOtJ ft.otJUt:hOn5 \\ 1JI have 110 signrfi~anl 

clfcct on particlp,mts of the fisher). JS .tt le-.t~t mc;n12ruous 

wuh thl.! Secretary\ pre\ rous pronouncement: untl 

al11ons 

l ' ltrmatd). perh.1ps rccogmzrng. the tactical nmtakc 

of not preparing an IRFA. MFS prepared a 

F RFA 111 a \1 arch, 1997. document entnlt'd 'Tmal 

Environmental Asse~sment und Regulatory Impact 

Re\Jev./hnal Regulatory r lt:\ibiht) An.ti)'SI!>... The 

FRFA added little sulwan..:e 10 N \1 FS\ prior "no 

'~gmlica n t unp.tcl ccrtlficathlll~ ( ''lllf'aJ• A.R. \ ol. 5. 

t.Jh IV K, 65, at 1-2 <SBJ\ re-ccrtilic<lllon) ll'lflt J\.R Vol. 

5. t<th IV K. 1~ .. tt 'l:' ~1 (T mal [\ and RIR/fRr,-\1 

Th1~ effort partaJ..t:s ol an art rfit..e to fetgll good fallh. 

<-!<~ t utor) cnmph.tnce. 

Hii\lng 'tlUtlic:d !he <.'nitre rcwrJ. I conclutlc that rht: 

Stt..rcLar~ \ ··n~• ~1gmli~:an1 11npact'' ccrllt ll..illlon Jnu 

the I Rl- 1\ fa1l to ;;aw,fy \ P \ 'tandard' and RF \ 

requirement.,. The record ~trong l ) mJILttc~ that the 

1997 quol.ts . .rnd mn~t prtlllllfltntl) tht LCS l.jU<lla. 

\\Ill ~1gn iltcamh mjure the prospects of shark fishermen 

pur~uant to <. ommcrcc Dcpartnwnt thrc,hofd' The 

recMd <~btl sercrd) d1~l.'l'~di1s ~.MfS\ dH!IIIllt:nl thJ t no 

fishermen are dependent on shark fi,hin~ anJ that the 

plamtiJTs can dTortles'l) tran:,fer tht:rr li!>hmg effort~ to 

other ~tocJ..s One can no more re:td1fy chunge a bass 

bo.tt to a llat> hou1 than change directed >hark fishme 

paraphernalia to equipment fl1r profitable tuna fi~hin; 
To '>uggest other\\l~c: j, tQ tran ... gre.,, the knm.,lt'dgc: ,md 

common sense that arc IIISIOUi.itecl 11110 reaiH) ; it 1s a 

contn\ant't' thai nnporh arrogance 
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The lapse-; and im:onsistcncie~ in the re~.:ord nlLN hkel) 

~tcm from NMFS's failure to prepiHt: ,w fRf A in the 
first instance. Pursuant to § 603, an IRF A would have 
reqUJred NMFS I n enga!!L' m a <.'Hreful and meaningful 
stud) uf the problem from the ~gmning. With notice 

of NMFS's position. the public could have engaged the 

agency in the ~ort of informed and detailed discussion 
that has characteri7ed this litigation. Instead. N\1FS 
chl'SC an m~ular appn1ach tlc~1g.m:d io block further 
mvestigation and public scrutm}. NMFS compounded 

this error by preparing a FRFi\ that constitutes an 
attempt to agreeably d ecorate a stubborn conclusion. 

NMFS prepared an FRFA lacking procedural or rational 
compliance with the requirement~ of the RFA. Scdion 
604 requires that any FRI-A cont;.un ··a summary of the 
::.tgnificant issues raised by public comments in response to 
the initial regulato ry ne.\ ibilit) anal) sis. a summary of the 
assessment of the agency of such issues. and a statement 
of any changes made in the proposed rule as a result 

of such comments.·· 5 U.S.C. § 604(a)(2). N.viFS could 

not pl1:.sibly h;:l\e wmplteLI w1th * 604 by summarizin g 

and considering comments o n an IRFA that NMFS 
never prepared. NM FS's refusal to recogmze the economic 
unpucts of its regula tions on small businesses also raises 
-:;eriou~ 4Ue~t1on aboul ih effort<. Lo mmimi7e those 

1m pacts through less drastJc altcrnatnes Sccuon 604(a)f 5 I 
1eqtmes each FRFJ\ to .. descrifbe) ... the ~ lep~ the agency 

ha<; taken to minimize the significant economic 1mpact 
(10 -;mall entities con:>istcnt With the stated ohJccltves 

of apphcabk :.tatutes" and then to explam \\hy the 
i'lgency chose a part icu lar course. NMFS may not h:ne 

rationally considereJ whethe-r and how to mmuniLe the 
1Y97 quotas' cconom1c impads because .,. l-'J7 the agc:ncy 

fundamentally m1~apprehended the unra' cling economic 
eff~ct of it5 reguh!11on~ on ~mall husme;;~e<:. 

lUI 1 am minJful that the RFA due~ not require 
mechamcal exactitude However. the ~tatute compels the 
Secretary to make a ·'reasonable. good-fatth eiTorl. " 
prior to issuance of a tinul rule. to inform the public 
about potential adverse effects of his propos<ils and 
about less harmful alternatives. As.mciated F1.\lu•rics. 127 
f .Jd at 11~15. Consideralton of the record as a whole 
cOn\'im:es me that the Secretary's defalcation unhm full) 
compromised his ab1lity to render a reasoned and 
mformcd judgment with re~pect to the reduced quota1>' 
economic impact on small businesses. Accordingly. 

WfSilAW 

summ.try JUdgmcnlm f~n or of the plam lllfs 1s appropriate 

as to coun ts fifteen and SIXteen . 35 

35 S.-c11~m Pl54(g)(l)(G)(ii) uf the Magnu,on Ac.:l 

(count l\mr) directs the Secretary to -·tal-.e into 

con~idcrat10n tradi1ional fi~hmg patt.:rn, of fishing 
\c,scb of the United States ,1nr.l the opnating 

rcqmrcments of the fishem.-~ ... !'lallomll StandarJ 
fight (mulll tv\elve) a lso require..; the Secreraf) 

to ton~ider I he imporlan(e of lhhl:f)' Te50UrCeS 
to fi!'hing t·ommuniti.:~ 10 "(Al provide for the 

sustatncd partiCipauon of ~uch communllic,. and (81 

to the extent practicable. mimmi7e advt'r~e economic 

impacts on such communities." lo U.S.C' § 1851(al 
(8) I find tbat summary judgment in favor of the 

plaint1IT" is .1ppropriate \\llh re.sp~r tc> counts four 
and twelve to the e'\tenl conststcnt with thi~ order. 

Remedy 

1251 The R FA affords considerable di:.cretion in 
formu lating an appropri,lle n:med) for the Scaetary's 
failure to comply w11h the statute. In grantmg reltef for 
<1 violatwn, a court may take correcti\'e act1on which 

includes remanding the rule to the agency and defcrnng. 
enforcement of the ru le again:.t small entities unl~s the 

court find:- that .:ontmuc:J cnftlrc.:cmenltlf th.: rule •~ mthc 
public interest . See 5 li .S.C * 6ll(a)(4) 

1261 Accordingly, lhe Cuurt REJ\1-\NOS the agency's 
R FA detemunattons to the Secretaty \\l th mstrucllons 

to undertake a rational consideration of the economic 
effects and potential alternatives 10 the 1997 quota5. On 

or bt'furc May 15. 1998. the St'cretar) shall suhmtt to 

the Court .111 an<~IYSI S that comphes with applicable law 
Sec. c g . A ~.1ndotrd Fi\llerics of Maine'. Inc I' Dnlrl'. 127 
1-. \d I 04 (1st Ctr.l Q97). The Court Wi ll retain jurisd1ctton 

O\t'f th1s case to re~iew the C{;Onomic analyse'> the 

Seaetary Lon<.lu..-ts pursuant to this o rder. 36 Cons1dermg 

the delicate status of the Atlantic sharks (especially LCS) 
and pursuant to § 6 ll(a)(4), the public interest requires 

maintenance of the 1997 AtlantiC shark quot<~s pending 
rcmdnd dnd until further order of the Court. 

3fi The .sam~: remt:d~ is appropriate for the Secrctar:·'o; 

\lolauon ot'"'attonal Standard Eight anti ~ 1854(g)( I ) 

(G)(ii) Sl·e Nonh Caro/iJw Ff.,ht'rr As~'lll'. Duh) . Civ. 

No. 2:97cv139 (E.D.Va 1997) (imposing congruent 
remedy for Rl-' A and National Standard violations). 
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The Clerk is directed ( 1) to enter judgment in fa\ or of the 

defendant and against the plaintiffs as to counts one. t\\'O. 

three. six. seYen. eight. and nine of the complaint. (2) to 

enter judgment in favor of the plaintiffs and against the 

defendant as to counts four. twel\e. fifteen. and sixteen 

of the complaint. ( 3) to terminate all pending motions. 

and ( 4 J to administratively close this case pending further 

order of the Court. 

All Citation" 

995 FSupp. 1411.28 Emtl. L Rep. 21.183 
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RESPONDENT'S CERTIFICATE AS TO PARTIES, RULINGS, AND 
RELATED CASE 

Pursuant to Circuit Rule 28(a)( 1 ), counsel for Respondent United States 

Environmental Protection Agency ("EPA'' or .. the Agency") submits this 

certiiicatc as to patties, rulings, and related cases. 

A. Parties and Amici 

All peti tioners, respondents. and intervenors appearing in this Cowi are 

accurately identified in the opening briefs of Petitioners. 

American Soybean Association, Arvegenix, Inc .. CYR Energ). Inc .. Canol a 

Council of Canada, National Renderers Associat ion. Smal l Retailer Coalition, and 

U .. Canota Association are amici curiae for Petitioners in all consolidated cases. 

B. Rulings Under Re\'iew 

The agency action under review is EPA's Rule entitled ··Renewable Fuel 

Standard Program: Standards for 2014. 2015. and .2016 and Biomass-Based Diesel 

Volume for 20 17." 80 Fed. Reg. 77,4.20 (Dec. 14. 2015). 

C. Related Cases 

fhese consolidated cases have not prc\·iously been before th is Court or any 

other court. Petitioners in consolidated case numbers 16-104-l. 16-104-9. and 16-

105-l have separately fi led petitions in this Court. os. 14-10 14. 16-1032. 16-105.2. 

and 16-1 055. which challenge EPA 's regulation. promulgated in 201 0 and codified 

at -W C .F.R. § 80.1406. that designates refiners and importers of gasoline or diesel 
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fuel as "obl igated part ies'· under the Renewable Fuel Standards program. As 

required b) this Court·s precedent, these parties ha\e also fi led administrative 

petition~ with f-.PA. and these cases are cun·ent ly being held in abeyance pending 

EPA·s review of the admi nistrative petitions. Sec Oljato Chapter ofthe Navajo 

Tri be v. Train, 515 F.2d 654, 666 (D.C. Cir. I 975 ). 

II 
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NBD 
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RJN 

American Fuel & Petrochemical Manufacturers 
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Clean Air Act 
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Energy Information Adm inistration 

Fncrgy Independence and Security Act of1007 

Environmental Protection Agency 

National Biodiesel Board 

National Petrochemical & Refiners Association 
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INTRODUCTION 

Congress created the Renewable Fuel Standards (''RFS'') program in the 

Clean Air Act ("CAA .. or "the Act"') to expand the domestic use of renewable fuels 

and reduce greenhouse gas emissions. The Act directs the United States 

Environmental Protection Agency (''EPA'' or "the Agency'') to set annual 

standards to achieve specified volumes of domestic renewable fuel use and g ives 

EPA authority to adjust those volumes as part of its annual standard-setting 

process. 42 U.S.C. § 7545(o)(3)(B), (7)(A). (D). Petitioners challenge EPA's final 

action adjusting the annual volumes and sett ing the annual standards for the years 

2014. 20 15, and 1016. Petitioners representing renewable fuel groups argue that 

the standards are too low. Petitioners representing parties that must comply with 

the standards argue that they are too high, or should not apply to them at alL EPA 

properly exercised its au thori ty under the Act in setting the annual standards in the 

face of converging challenges to renewable fuel growth under the program. and 

fully and rationally evaluated the concerns of multiple parties across the complex 

renewable fuels market. EPA's reasoned action should be upheld. 

JURISDICTION 

On December 14 • .20 15, EPA published a Final Rule establishing Renewable 

Fuel Standards for 2014. 2015. and 20 16 and the Biomass-Based Diesel Volume 
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Requirements for 2017. 80 Fed. Reg. 77.4~0 ('"the Rule"). Petitioners 1 timely 

tiled petitions for judicial review. The Court has jurisdiction under the Clean Air 

AcL 42 U.S.C. § 7607(b). 

PERTINENT STATUTES AND REGULATIONS 

Petitioners· opening briefs and the addendum to this brief contain petiinent 

statutes and regulations. 

STATEMENT OF ISSUES 

I. This Comt has held that EPA has broad discretion to determine whether and 

under what circumstances to use its cellulosic waiver authority to lower the 

statutory volume targets for advanced and total renewable fuels when it lowers the 

volume of cellulosic biofuel. Did EPA reasonably exercise this broad discretion 

when it lowered the statutory volumes of advanced biofuel using the cellulosic 

waiver provision? 

1 PetiTioners in this consolidated action are: ( l ) in case Nos. 16-1005 and 16-1056. 
Americans for Clean Energy, Inc., Renewable Fuels Association, Grow1h Energy. 
American Coalition for Ethanol, Biotechnology Innovation Organization. National 
Sorghum Producers, National Com Growers Assocjation. National Farmers Union 
(collect ively, '"ACEI Petitioners"): (2) in case No. 16-1053, National Biodiesel 
Board ("NBB")~ and (3) in case Nos. 1 6- 1 044, 16-1 04 7. 16-1 04 9, 16-1 050, 
16-1054, American fuel & Petrochemical Manufacturers ("AFPM''). American 
Petroleum Institute ("API"), Monroe Energy, LLC, Valero Energy Corp., Alan 
Refining Krotz Springs. Inc., American Refining Group. Inc., Calumet Specialty 
Products Partners, L.P., Ergon-West Virginia, Jnc., Hunt Refi ning Company, Lion 
Oil Company. Placid Refining Company, U.S. Oil & Refining Company, and 
Wyoming Refining Company (collectively. ··Obl igated Pa11y Petitioners"). 

2 
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The Act authorizes EPA to use its general waiver authority to lower the 

statu tory volumes o f renewable fuel when there is an •·inadequate domestic 

supply." Where the statt1te does not define "supply." and the tenn could apply at 

many different points in the t ransportation fuel supply chain, should the Comt 

defer to EPA ·s interpretation and use of its general waiver authority to further 

lower the volume of total renewable fuel based on a finding of inadequate supply 

of renewable fuel to the ultimate consumer? 

3. Were the methodology and technical analyses EPA used to assess the :2016 

volumes of total renewahle fuel and advanced biofuel reasonable and supported by 

evidence in the record? 

4. Under this Court·s precedent, EPA must take a --neutral aim at accuracy'' 

when projecting cellulosic biofuel produc tion. Was J::PA ·s outcome-neutral 

methodology used to project cellulosic biofuel production in 1016 reasonable and 

supported by the record? 

5. Under this Court's well -settled precedent , EPA is authorized to impose 

renewable fuel obJigations as required by the Act even when EPA has missed 

statutory deadlines. Did EPA act reasonabJy in setting biomass-based diesel 

volumes after the statutory deadlines when it followed this Coutt "s precedent for 

sen ing volumes in such circumstances? 

3 
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6. EPA issued a regulation in 2007 designating the parties that must comply 

with the renewable fuel standards, and reaffirm ed that decision in a 20 I 0 

rulemaking. Where EPA did not propose to reconsider the matter and the Act 

unambiguously confers broad discretion on EPA to detennine when and on what 

grounds to identify obligated parties, was it arbitrary or capricious for EPA to treat 

comments on a change in the longstanding point of obligation as "outside the scope 

of this rulemaking''? 

STATEMENT OF THE CASE 

I. Statutory Background 

In 2005, and again in 2007, Congress amended the CAA to establish a 

Renewable Fuel Standards ("RFS'' ) program. now cod ified at 42 U.S.C. ~ 7545(o). 

See Energy Policy Act of2005 ("EPAct"), Pub. L. No. 109-58, 119 Stat. 594 

(2005): Energy Independence and Security Act of2007 ("EISA''), Pub. L No. 

I I 0-140. 121 Stat. 1492 (2007 ). To "move the United States toward greater 

energy independence and security." J 21 Stat. 1492. the Act requires increasing use 

over time of ''renewable fuel," which is fuel made from biomass sources .. used to 

replace or reduce the quantity of fossi l fuel present in transportation fuel." 42 

U.S.C. § 7545(o)( 1 )(J). The Act establishes increasing annual "applicable 

volume'' targets for four categories of renewable fuels- total renewable fuel, 

advanced biofuel, ceJlulosic biofuel, and biomass-based diesel- to be used in the 
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U.S. transportation fuel system. 2 42 U.S.C. § 7545(o)(2)( B)(i). Advanced biofuels 

are a subset o f renewable fuels that produce lower Jifecycle greenhouse gas 

emissions than conventional renewable fuels such as corn-based ethanol. 4:2 

U.S.C. § 7545(o)( I )( 8). Biomass-based diesel is a subset of advanced biofucls and 

is a diesel fuel substitute made from feedstocks such as oils and animal fats . .19..: 

* 7545(o)(l )(D): 40 C.F.R. * 80.1426 Table I. Cellulosic biofuel is also a subset 

of advanced biofuel derived from cellulose materials such as switchgrass and crop 

residue that produces even lower Jifecycle g reenhouse gas emissions than other 

advanced biofuels. 42 U.S.C. § 7545(o)(l )(E)~ 40 C.F.R. § 80. 1426 Table I. 

Applicable volume targets for total renewable fuel, advanced biofuel and 

cellulosic biofuel arc specified by the Act fo r each year through 2022. 42 U.S.C. 

~ 7545(o )(2)(B)(i). For biomass-based diesel. the Act specifies applicable volumes 

only through 2012 . .!.9..: After those dates. the appl icable volumes are set by EPA 

in accordance with factors specified in the statute. !.<i ~ 7545(o)(2)(B )(1i). EPA 

must detem1ine those volumes fo ut1een months before the year in which they will 

apply. l d. 

Congress directed EPA to establish a compliance program and then to set 

annual percentage standards to ensure that the applicable volumes are used each 

2 The Act also allows credits for renewable fuels used to replace or reduce the 
amount of foss il fuel present in home heating oil and j et fuel. See 42 U.S.C. 
~~ 7545(o)( I )(A), 754 5(o){5)(E). 

5 
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)ear. ML §§ 7545( n )( 2 )(A )( i ). (ii i), 7545( o )(3 )( B )( i ). EPA calculmes the annual 

percentage standards by dividing the applicable volume for each type of renewable 

fuel by the Energy Information Administration's ("EJA'') estimate of the national 

volume of transportation fuel that \\ ill he sold or introduced into commerce that 

year. JJi ~ 7545(o)(J)(A). Obligated parties apply those percentage standards to 

their own annual production or impo1tation of gasoline and diesel to calculate their 

individual renewable volume obligations . .!.fL ~ 7545(o)(3)(8 )(ii). I.:PA must 

detennine the percentage standards for each calendar year by November 30 of the 

prior year. _liL * 7545(o)(3)(B ). 

The percentage standards for certain renewable fue ls are "nested," meaning 

111ore specific forms nf renewable fuel arc a subset of broader categories of such 

fuel. Specifically. cellulosic biofuel and biomass-based diesel are suh::.et of 

advanced biofueL and advanced biofucl is a subset of total renewable fuel. Seeifl 

~ 7545(o)(l)(ll ). (D),(£ ). (J). A nested renewable fuel may be used to 

simu ltan~ous ly satisfy the more spec ific standard as well as lhe broader cntcgories 

ufrenewable fuels orv.hich it is a part. lfL: 40 C.F.R. § 80. 14:27(a)(3). For 

example. any rene\\ able fuel that qualifies as biomass-based diesel may be 

simultaneously used to satisfy the biomass-based dieseL advanced biofucl. and 

total renewable fuel requirements. 

6 
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CAA Section 1ll(o)(3)(B)(ii) directs thcH the annual percentage standards 

shall ·'be applicabl~ to refineries. blenders. and importers. as appropriate." 42 

U.S.C. § 7545(o )( 3)(8)(ii). EPA identified the ··appropriate" obligated parties in 

its 2007 regulations establishing the RFS program under the EPAct, T2 1;ed. Reg. 

23.900. 23,923-2-i (May 1, 2007), and reaffirmed its approach in its 1010 

regulations implementing the EISA amendments. 75 Fed. Reg. 14.670, 14.711 

(Mar. 26. 2010). ln a regulation codified at 40 C.F.R. § 80.1406(a)(l) (''Point of 

Obligation Regulation''). EPA designated retiners and importers of gasoline and 

diesel fue l as the obligated parties under the program. 

Congress gave EPA authority to reduce the statutory applicable volumes 

under certain circumstances. First , under the "cellulosic waiver rrovision:· the Act 

requires that EPA evaluate ant icipated cellula. ic biofuel prnductiun volumes. 

based on estimate~ provided by EIA. ~ ~ 7545(o)(7)( D)(i). lfF PA 's projected 

volume is lower than the volume specified in the statute. the cellulosic waiver 

prov ision direct ~ that EPA ''shall reduce the applicable volume of cellulosic biofuel 

required under I the Actj to the projected \'o lume avai lable during that calendar 

year.'' ld. Ifi:: PA Jowers the applicable volume for cellulosic biofuel. EPA is also 

authorized-but not required- to lower the applicable volumes for advanced 

biofuel and total renewable fuel by the same or .::t lesser amount. _lil The cellulosic 

waiver provision does not list an) specific preconditions or tactors that EPA must 

7 
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consider in determining whether to do so. ~;see also Monroe l::nc>rgy, LLC v. 

EPA. 750 F .3d 909.915-16 (D.C. Cir. :2014). 

The Act also contains a ' 'general waiver provision·· that allows. but does not 

require. EPA to reduce the statutory volume of any type of renewable fuel where, 

in consultation with the Secretaries of Agriculture and Energy. the Agency 

determines there is "inadequate domestic supply" or where compliance would 

.. severely harm the economy or environment of a State. a region or the United 

States." 4:2 U.S.C. § 7545(o)( 7)(A). 

The Act further contains provisions to ease the regu latory burden on 

obligated parties. For example, 1t requires EPA to establish a credit program to 

allow obligated parties who over-comply in one year to app ly credits toward 

compliance in a subsequent year or to sell the credits to another obligated party. 

which can then use them for its own compliance. I d. § 7545(o )(S)(A)-(C). 

Obligated parties may also can-y a deficit forward to the next year, which must 

then he satisfied together with the next year 's compliance ohligation. !.i. 

§ 7545(o)(5)( D). The statute also allows small refineries to apply "at any time" for 

a hardship exemption. Id. § 7545(o){9)(B)(i) . 

II. Regulatory Backgt·ound 

The RFS regulations do not require obligated parties to blend renewable fuel 

into transportation fuel themselves to comply with the standards. Instead, 

8 
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producers and importers of renewable fuels generate renewable identi tication 

numbers. or '"RI Ns," for each gallon of renewable fuel t hey import or produce for 

use in the United States. 40 C.F. R. § 80.1426(a). RlNs form the basis of the creJ it 

trading program required by the Act. See 42 U.S.C. ~ 7545(o)(5); see also 40 

C.F.R. ~§ 80.1425-29. RINs are assigned to batches of renewable fuel by 

producers and impo11ers. and may only be "separated" from those batches when 

purchased by an obligated party or blended to produce t ransportation fueL 40 

C.F.R. §§ 80.14~6(e). 80.1419( b ). Once separated. RTNs may be traded between 

any parties registered with EPA. ld. § 80.l 418(b). Obligated parties comply with 

the standards by accumulating RINs and then "retiring~· them in an annual 

compliance demonstrat ion. ld. § 80.14~7(a ). 

T he RTN system allows obl igated part ies to comply in the way they fi nd 

most economically-efficient. avoid ing. if they choose. expenditures associated with 

fuel b lending. 80 Fed. Reg. at 77,483. In addition. should any obligated party 

accumulate enough RIN~ to over-comply w ith the standards. these excess or 

··carryover" RlNs can be used to meet up to twenty percent of an obligated party's 

compliance obligation in the following year, or sold to part ies that need them. I d. 

at 77.483; 40 C.F.R . § 80.1 427(a)( 1 ), (5 ). 

9 
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Ill. Factual and Procedural Background 

A. Challenges to Renewable Fuel Growth Under the RFS Program 

The Rule under review addresses three converging challenges to renewable 

fuel growth: an increasing gap between the cellulosic biofuel targets and projected 

cellulosic biofuel production; saturation in the fuels market ofE I 0- a fuel blend 

containing up to 10% ethanol; and lower transportation fuel use than anticipated 

when the RFS program was enacted. 

First. the volume targets in the 2007 EISA amendments called for rapid 

grov.rth in the then-nascent ceiJulosic biofuel industry. Under the Act. cellulosic 

volumes grow from O.l billion gallons in 2010 to 16 billion gallons in 2022, 

representing the majority of the anticipated grow1h in the advanced and total 

volumes afte1· 2013. 42 U.S.C. § 7545(o)(2)(B)(i)(Ill). However. product ion 

levels for cellulosic biofuels have fallen faJ short of the statutory targets. 80 Fed. 

Reg. at 77.428. EPA projected a level of230 mill ion ethanol-equivalent gal lons of 

cellulosic biofuels in 2016. only 5.4% of the 4.25 billion gallon statutory target. 

& a1 77,422 Table I- 1. 

Second. the market has become saturated with gasoline containing up to 

I 0% ethanol. or ''E l o··- the most common renewable fuel blend. ld. at 77.456. 

The use of ethanol increased dramatically early in the RFS program to satisfy the 

total renewable fuel standards- gasoline on average contained approximately 4% 

10 
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ethanol in 2006 and grew to contain over 9% in 20 I 0. ld. However. growth in 

ethanol use has plateaued primarily because. while E 10 is widely distributed and 

used by all vehic les. higher ethanol blends. such as £ 15 (I 5% ethanol) and E85 

(blend containing between 51% and 83% ethanol) are sold by a small number of 

retail stations, and only a small subset of vehicles use E85. Id. This plateau 

presents challenges to achieving the statutory volumes for total renewable fuel. 

TI1ird, due in pa11 to improved vehicle mileage standards. lower gasoline 

volumes are being consumed than forecast at the time of the ElSA amendments, 

providing less volume in which to blend renewable fuels. 80 fed. Reg. 33,100, 

33.1 26 (June 10. 20 15). Prior to EISA's passage. EIA projected that domestic 

gasoline consumption would rise to about 159 billion gallons in 2016. 80 f-ed. 

Reg. at 33, 126. Instead. gasoline consumption has declined considerably to 

approximately 140 bi llion ga llons in 2016. 80 Fed. Reg. at 77.51 1 Table V.B.3- l. 

Wh ile the use of higher ethanol-blends and non-ethanol biofuels continues to 

grow, supply has not kept pace with the statutory targets. 3 This is because the use 

~ for example, the growth of non-cellulosic advanced biofuels has fa iled to make 
up for the rapidly increasing cellulosic shortfall. The statute specifies that, from 
:2012 to 20 15. volumes of advanced biofuels would grow from :2.0 to 5.5 bill ion 
gallons, and that the cellulosic biofuel portion would increase from 0.5 billion 
gallons to 3.0 billion gal lons. 4:2 U.S.C. § 7545(o)(2)(B)(i)(J), (H), (III). While the 
non-cellulosic advanced biofuel supply grew from about 2 billion gallons in 20 12 
to about 3 billion gallons in 20 15, 80 Fed. Reg. at 77.479, this growth has been 
insufficient to keep pace with the ever-escalating statutory targets. especially in 
light of the cellulosic shortfall of nearly 3 billion gallons. 

II 
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of the~e fuel~ is limited in the short tetm by the need for a multitude of actors in 

the market such as fuel producers, suppliers. distributors. and retailers-to make 

the deci~ions and investments needed for grov. 1h. See 80 Fed. Reg. at 77 A-Q. ..... - ~ 

ignificant growth could require construction of renewable fuel production 

faci lities nnd infrastmcture for storage. blending. and distribution. hi Investments 

arc also needed in cropland to grow feedstocks. and in vehicle types that can 

accommodate ethanol blends other than E 1 0 or non-ethanol renewable fueb.. 

However. these investment decisions take time to implement and have not kept 

pace with the rapidly increasing statutof) targets. hi at 77.453. 

EPA originally assessed these challenges when it proposed to set \ olume 

requirements for advanced biofuels and total renewable fuels helow the statutory 

volumes for :20 14 in a November ::2013 proposed rulemaking. 78 h:d. Reg. 71,73::2 

(Nov. 29. 20 I~). Howe\er, th is proposal ''generated signi fi cant comment and 

controversy. particularly about how volumes should be set in light or lower 

gasol ine consumption than .. Congress had forecast. ·'and whether and on what 

basis the statutory volumes should be waived:· 79 Fed. Reg. 73.007-08 (Dec. 9. 

20 I-t). Consequ~ntly, EPA announced that it would not tina lize the 2014 standards 

before the end of 1014. llL at 73.008. Instead. EPA issued a nev. proposal for 

2014. together with proposed standards for :!0 15 and 20 16. leading to the Rule 

challenged here. 

12 
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B. T he Rule 

The challenged Rule was published on December 14, 2015. 80 Fed. Reg. at 

77,420. In it. EPA establ ished: ( l ) the fi nal volume requ irements and percentage 

standards for cellulosic biofuel. biomass-based dieseL advanced biofueL and total 

renewable fuel for 2014, 20 15, and 20 16: and (2) the 20 I 7 biomass-based d iesel 

volume requi rement. l d. Jn establ ishing the 2014,2015, and 2016 requ irements, 

EPA used its cellulosic waiver authority to lower the cellulosic b iofueL advanced 

biofuel. and total renewable fuel vo lumes, and then separately used its general 

waiver authori ty to further lower the total renewable fuel volumes. The final 

volume requirements are set forth below. w ith corresponding statutory targets in 

parentheses: 

f uel 2014 Volume 201 5 Volume 20 16 Volume 2 017 Volume 
Requirements Requirem ents Requirements Requirements 

Cellulosic 0.033 (I. 75) 0. 123 (3.0) 0.230 (4.25) N/A 
biofuel 

- -- --- -
Biomass- 1.63 (2:. 1 .0) I. 73 (2: 1.0) I .90 (2: 1.0) 2.00 (2:. 1.0) 

' based biofuel 

Advanced 2.67 (3.75) 2.88 (5.5) 3.6 1 (7.25) NIA 
biofuel 
Total 16.28 ( 18.15) 16.93 (20.5) 18.1 1 (22.25) N/A 
renewable 

l fue l 
42 U.S.C. 9 7545(o )(2)(B )(i)(I )-( I V)~ 80 Feel. Reg. 77,420.77,422 Table f-1 .4 

-1 Volumes are shown in bill ions of gallons. and are expressed as ethanol-equivalent 
volumes of renewable fuel, except for biomass-based diese l which is expressed as 

13 
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i. U. e of Waiver Authorities to Determine Final Volume 
Requirements 

In determining the vol ume requirement for cellulosic biofuel under 42 

U.S.C. § 7545(o)(7)(0). this Court has instructed FPA to '·take Ia! neutrnl aim at 

accuracy.'' meaning it must estimate projected production volumes as accurately as 

possible. Am. Petroleumlnst. v. EPA, 706 FJd 474,476-81 (D.C. Cir. 2013) 

("API"). For 201 4- which had already passed- EPA set the cellulosic biofuel 

volume requirement based on rhe number of cellulosic RJNs actuall) generated and 

available for compliance in that year. 80 Fed. Reg. at 77.50 1-02. For 2015-

which had nearly pas ed-EPA set the volume requirement based on actual 

cel lulosic RIN generation where data wa ava ilable and on projected cellulosic 

volumes for the remainder of2015. ~ Jl 77.502-07. For 2016, EPA also 

projected the cellulosic biofuel volumes. ~at 77.502-09 (projection methodology 

for 2016 similar to that for 2015). 

For its projections. EPA reviewed a range or data and fac tors t() C'\timate a 

lo'v\-end and high-end range of potential production volumes for each company (or 

groups of companie!>) e'<pcctcd Lo produce cellulosic biofuel in 2016 . .hL at 

77,503. Because facili ty-based projections would be too uncenain, EPA created 

biodiesel equivalent volumes. 80 Fed. Reg. at 77.4~4 Table I .A-I. A gallon of 
ethanol counts as one gallon of renewable fuel. while a gallon of other biofuels 
may count as more. depending on its energ) content as compared to ethanol. 40 
C.F.R. ~ 80.1415. 
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four groups of similarly-situated companies, calculated the wta l low-end and high

end ranges for each group. and then used the ··percentile" within the aggregate 

range for each group that best represents likeJy production volumes. based on the 

risks associated with each group. !9..: at 77.503, 77,505-06. The resulting volumes 

for each group were then summed to derive the overall cellulosic biofuel 

projection. The cellulosic volumes were far lower than statutory targets, so EPA 

used its cellulosic waiver authority to derive the 2014, 201 5, and 2016 cellulosic 

biofueJ percentage standards based on those lower volumes of 33 mi1lion gallons. 

123 million gallons. and :230 mill ion gallons. respectively. Jd . at 77.422 Table 1-l. 

77.434: see also 42 U.S.C. § 7545(o)(7)(D )(i). 

Once it lowered the cellulosic biofuel volumes, EPA exercised its broad 

discretion under 42 U.S.C. ~ 7545(o)(7}( D)(i) to consider whether to lower the 

advanced biofuel and total renewable fuel volumes by up to the same amount. See 

Monroe Energy. 750 F.3d at 919. EPA detem1ined that it was appropriate to lower 

volumes of advanced biofuel using the cel lulosic waiver authority in circumstances 

where advanced biofuels could not make up for the cellulosic shortfall: when there 

is inadequate projected production of non-cellulosic advanced biofuels. or where 

constraints exist-such as distribution or infrastructure constraints-that wou ld 

limit the actual use of such fuels by consumers. 80 Fed. Reg. at 77.434. For past 

or nearly-past compliance years ~0 14 and 2015. EPA calculated the volumes of 

15 



USCA Case 11 16 1005 Document #1651336 Filed: 12/15/?016 Page 31 of 165 

advanced biofuel based on the number of advanced biofucl Rl Ns actually 

generated and available for compliance. plus u pwjection for the remaining three 

months of201.5 for which data was not a\ailable. !fLat 77.439. For 2016. r PA 

analyzed production. import. and distribution constraints as well as public 

comments addressing these and other factors-to project the reasonably attainable 

level of advanced biofuels. I d. at 77,4 76-79. 

EPA used its cellulosic waiver authori ty to lower the advanced biofuel 

volumes to 2.67 billion ethanol-equivalent gallons for 2014,2.88 bi llion ethanol

equivalent gallons for 2015, and 3.61 billion ethanol-equivalent gallons for 2016. 

1!1. at 77.422, Table J-1. The e reduction_ are"" ithin the amount permined under 

the cell ulosic waiver authority (i.e .. Jess than the amount that [p J\ reduced the 

cellulosic biofucl volumes) and continue to result in gro\o\-th of advanced biofuel s 

by approximately l billion gallons across the three compliance years. See id . 

Pursuant to the cellulosic waiver provision, EPA then also lowered the total 

renewable fuel volumes by the same amount. !.4.: at 77,434. Even with the 

reduction obtained with the cellulosic waiver authority. however. f-PA dctem1ined 

that the:: resulting total renewable fuel -volumes could not be achieved. l:.PA 

therefore relied on its general \A. ai\ er authority to provide an additional reduction 

in total rene~able fuel volumes for each year based on a find ing of•·inadequate 

domestic supply:· M.: at 77.435:4:2 U.S.C. § 7545(o)(7)(A)( ii). 

16 
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In considering whether to use the general waiver, EPA interpreted the phrase 

·'inadequate domestic supply" for the first time. 80 Fed. Reg. at 77.435. After 

considering the statutory text, structure, and purposes of the RFS program, EPA 

determined that the most reasonable way to interpret the phrase was ''to encompass 

the full range of constraints that could result in an inadequate supply of renewable 

fuel to the ultimate consumers," inc1uding constraints affecting the ability to 

produce or import qualifying fuels and the ability to distribute. blend, and consume 

such fuels in vehicles. ld . 

Applying this interpretation. EPA analyzed the maximum achievable total 

renewable fuel volume that could be made available to the ultimate consumer 

"under real world conditions. taking into account the ability of the standards to 

cause a market response and result in increase in the supply of renewable fuels.'' 

ld. at 77.449. This calculation for 2014 and .:2015 was based on EPA's assessment 

of actual total renewable fuel RINs generated and available (plus a projection for 

the remainder of20 15 where data was not available) . .!.fLat 77A45-48. 

For ~0 16, EPA analyzed the potential for growth in three broad categories of 

renewable fuel-ethanol, biomass-based diesel. and other types of renewable 

fuel- taking into account constraints on the supply of those fuels for use by 

consumers, such as infrastructure and distribution constraints, as well as public 

comments on these issues. ld. at 77.457-75. EPA concluded that the volumes of 
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total r~n~Y~ahlc fuel calculated using the cellulo..,ic '"aiver \\ere still out of reach. 

Id. at 77.444. Accordingly. EPA further lowered the total renewable fuel volumes 

under the general waiver authority. for final volume requirements of 16.~8 bill ion 

gallons for ~014, 16.93 bi ll ion gallons for .:2015. and 18.11 billion gallons for ~016. 

& at 77,4"22. 

fn setting both the advanced biofuel and total renewable fuel volumes, EPA 

also considered whether it should decline-as it has done previously- to reduce 

the statutor) volumes under the cellulosic and general waiver authorities based on . ~ 

the bank of'"carryover"· RfNs available for compliance. ld. at 77.482-87. EPA 

ultimately dctennined that. at most. 1.74 billion can-yover RINs would be available 

for com pi iance with the 20 14-20 16 standard significantly less than the amount 

available in prior years. lfL at 77,4R3. EPA expl<1ined rhat lo retain the statutory 

volumes based on the ex istence of carryover RI N~ in these years would result in 

complete drawdown of the carryover RfN bank. ld . at 77.485-86. This wou ld 

deprive obi igated par1ies of necessary compliance fiexibi lity and negatively impact 

the liquidity of the RfN market and functionality of the RFS program. !..flat 

77 A 83-87. Based on these and other considerations. l.: PA dec I ined to set the 

\Oiume requi rements at a level expected to result in a dra,\dOV\-11 on the caJT)'O\er 

RIN bank . 

18 
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n. Biomass-Based Diesel Volumes 

The Rule also set the biomass-based diesel volumes for 2014.20 15.20 16, 

and 2017. Td . at 77,430. For all of these years. EPA missed the statutory deadline 

to promulgate biomass-based diesel volumes 14 months before the year in which 

the volumes would apply. 5 42 U.S.C. § 7545(o)(2)(B)(ii); 80 Fed. Reg. at 77,430. 

EPA acknowledged the lateness of its determination, but explained that the statute 

requires EPA to set the volumes, even if late. 80 fed. Reg. at 77,430. EPA further 

explained that it was exercising its authori ty reasonably by setting 201 4 and 2015 

volumes equal to actual production (and projected actual production for months for 

which data was not avajlable ), and setting 20 16 and 2017 volumes at levels that 

achieve only modest incrementa l increases over prior year requirements. ln doing 

so. EPA considered the importance of the late rules to the biomass-based diesel 

industry, the impact of other standards on compl iance with the nested biomass-

based diesel volumes, compliance flexibility options available to obligated parties 

that could mitigate burdens associated with the Rule's t iming, and notice to the 

parties. and extended compliance deadlines in the Rule. ld. at 77.430. 77.490-92. 

111 . RFS Point of Obligation 

Finally, as in past ru1emakings. EPA did not propose to revisit the Point of 

Obligation Regulation designating refiners and imp011ers of gasoline and diesel 

~EPA missed the deadline for :20 17 by a month. 
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fuel as obligated parties. See 80 Fed. Reg. at 3"' ,1 05-08. Several obligated parties 

suggested in comments that EPA could require greater renewable fuel volumes by 

changing the point of obligation. 80 Fed. Reg. at 77.431. EPA responded that 

··the::,e issues are be) ond the scope of th is rulemaking. Ho""ever, we v. ill continue 

to :u:tivel) monitor the functioning of the market, assess all relevant data, and 

review our options as necessary.'' Td. at 77A3 1; see also EPA-HQ-OAR-:20 15-

0111-3671 at 883, JA_ (''EPA did not propose any changes to the definition of an 

obligated party. nor did \\e specifically seek comment on this issue."). 

In separate proceedings, several of the obligated party petitioners tiled 

petitions with EPA requesting revisions to the Point of Obligation Regulation. 

LP A recently proposed to deny these petit ions and opened a 60-day period for 

public conunent. 81 Fed . Reg. 83.776 (Nov. 22. 2016). 

C. Petitioners· Challenges to the Rule 

Petitioners in these consolidated cases hroadly argue that the renewable fuel 

volumes in the Rule are either too low or too high, or should not apply to them at 

all. They specifica lly challenge: ( I ) EPA ·s interpretation and u e of its cellulosic 

\\ai\er authorit) to lower advanced biofuel \Oiumes for 201-t through 2016 ( BB ): 

( 2) [PA 's interpretation and use of its general waiver authority to fw1her lower 

total renewable fuel volumes for 20 14 through 20 16 (ACEI Petitioners); (3) the 

methodologies and analyses used in setting the 2016 volume requirements for 
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advanced biofuel (NBB) and total renewable fuel (ACEf Petitioners): (-f) rhe 

methodology used to project 2016 production of cellulosic biofuel (APL AFPM, 

and Monroe Energy}~ (5) promulgation of biomass-based diesel volumes for each 

year from 2014 through 20 17 (A11 l, AFPM, and Monroe Energy); and (6) the 

absence of a reconsideration of the PoiJ1t of Obligation Regulation in the Rule 

(Obligated Pa11y Petitioners, excluding APl). These challenges are without merit, 

and the petitions should be denied. 

STANDARD OF REVlEW 

Under the C AA, the Court may reverse EPA ·s action if it is "arbitrary. 

capricious. an abuse of discretion, or otherwise not in accordance with law:· 42 

Li.S.C. § 7607(d)( 1)(£}. (d)(9)(A), (C). This standard is narrow, and the Court 

Joes not substitute its judgment for EPA ·s. Bluewater Network v. EPA. 370 F.3d 

1. II (D.C. Cir. 2004). Where EPA has considered the relevant factors and 

a1iiculated a rational connection between the facts found and the choices made, its 

regulatory choices must be upheld. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, -+3 ( 1983 )~see also Lead Indus. Ass'n v. EPA. 64 7 

F.2d 1130. 1160 (D.C. Cir. 1980) ("'That the evidence in the record may also 

support other conclusions. even those that are inconsistent with the [EPA] 

Administrator's. does not prevent [the courtj from concluding that h[er] decisions 

were rational and supported by the record:')~ Mississippi v. EPA. 744 F.3d 1334. 
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1348 (D.C. Cir. 2013 ). Th1s Court g ives an ··extreme degree of deference·· to 

.E:.PA ·s ·•evaluation of scientific data within its technical expertise:· especially 

' 'EPA's administration of the complicated provis ions of the Clean Air Act.'' Miss. 

Comm'n on Envtl. Q ual ity v. EPA, 790 f.3d 138. 150 (D.C. Cir. 2015). "The task 

of the reviewing court is to apply [this] ... standard of review to the agency 

decision based on the record the agency presents to the reviewing court." Fla. 

Power & Light Co. v. Lorion. 470 U.S. 729. 743-44 (1985) (internal c itation 

omitted). 

Questions of statutory interpretation are governed by the familiar two-step 

test set forth in Chevron U.S.A .. Jnc. v. Natural Resources Defense Council.lnc .. 

467 U.S. 837.842-45 ( 1984). U nder step one. the reviewing court must detem1ine 

"whether Congress has directly spoken to the precise question at issue:· ld. at 842. 

If Congress' intent is c lear. the inquiry ends. Jd. at 842-43. rf the statute is si lent 

or ambiguous. step two requires the Cou t1 to decide whether the Agency·s 

interpretation is based on a pennissible construction of the statute. !il at 843 . To 

uphold EPA's inte rpretation. the Cou11 need not find that EPA ·s interpre tation is 

the only pennissible construction, or even the reading the C ou1t would have 

reached. but only that EPA· s interpretation is reasonable. ld. at 843 n. 11: Chern. 

Mfrs. Ass'n v. N RDC, 4 70 U.S. 116, 125 (1985 ). 
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